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This is a paper in the same format as delivered by me to this Association about 12 months ago.

I have used the same categorisation of cases, that is, broad subject headings, which I hope you will find relevant and of interest in your day to day practice.

Those categories are:

A. RESIDENCE/CONTACT CASES

B. PROPERTY CASES

C. SPOUSAL MAINTENANCE

D. CHILD SUPPORT

E. PRACTICE AND PROCEDURE

F. MARRIAGE

G. APPEALS

H. HAGUE CONVENTION

A. RESIDENCE/CONTACT

(a) Relocation

· U v U (2002) HCA 36

(b) Financial Conditions – Residence/Contact

· IDC v KAA (2002) Fam CA 143

(c) Lesbian Relationship

· Re Patrick (2002) Fam CA 193

(d) Parenting Styles

· VR v RR (2002) Fam CA

B. PROPERTY

(a) Special Contributions/Inheritance 

· Figgins (2002) Fam CA 688

(b) Accrued Jurisdiction

· Finlayson (2002) Fam CA 898

C. SPOUSAL MAINTENANCE

(a) Lump sum maintenance/retrospective order for payment of maintenance in arrears

· Milankov (2002) Fam CA 195

D. CHILD SUPPORT

(a) Invalid Maintenance Liability

· Child Support Registrar and Z and T (2002) FamCA182
E. PRACTICE AND PROCEDURE

(a) Injunctions

· Deputy Commissioner of Taxation v Kliman (2002) Fam CA 629

(b) Parentage Testing

· McK and K v O (2001) Fam CA 990

(c) Contempt

· Tate v Tate (2002) Fam CA 356

F. MARRIAGE

· In Re Kevin (Validity of Marriage Transsexual) (2001) FLC 93-087

G. APPEALS

(a) Re Exercise of discretion – order to respondent who has not cross appealed

· Wall v Wall (2002) Fam CA 257

H. HAGUE CONVENTION

(a) Rights of Custody 

· Brooke v Director General, Department of Community Services (2002) Fam CA 258

A. RESIDENCE

(a)
Relocation

U v U (2002) HCA 36

This eagerly awaited decision of the High Court of Australia was handed down on 5 September 2002.  The judges in the majority Gleeson CJ, Gummow, Callinan and Hayne JJ dismissed the mother’s appeal from the Full Court of the Family Court of Australia in which she sought orders granting her residence of the child of the marriage and relocation to India.

Gaudron and Kirby JJ delivered separate dissenting judgments.  The case has attracted much publicity including an editorial in the Sydney Morning Herald.  In their joint judgment Gummow and Callinan JJ dealt with the six grounds of appeal, which may be summarised as follows:

· That the trial Judge and Full Court had erred in their approach to the matter by failing to focus on the parties’ competing proposals but had focussed on whether the mother should be allowed to leave Australia;

· That the trial Judge and the Full Court had focussed their attention on the short term welfare of the child and not her long term welfare;

· That the Court failed to apply or give consideration to Australia’s international treaty obligations;

· That the trial Judge and the Full Court had misapplied the principles in respect of the relocation of a child to another country;

· That the Court had failed to maintain a proper balance between the desirability in the child’s interests of optimising contact, and providing the child with a stress free lifestyle, in India, where the mother would be happy;

· That the Full Court failed to review the trial Judge’s decision.

In respect of the first ground their Honours upheld the finding in AMS v AIS (1999) 199 CLR 160 requiring a trial Judge to assess a party’s proposals.  They added however that in many cases the final order “will evolve out of all the evidence as it emerges”.

In respect of the second ground their Honours found too much emphasis had been placed on short term welfare issues.  However their Honours found the exercise of discretion had not been demonstrated to be erroneous.

Their Honours held:

“80.
We do not doubt that the Family Court is obliged to give careful consideration to the proposed arrangements of the parties.  Whether the Court is obliged, or will be able in every case to treat each of the three steps as discrete and in the suggested order may be another question.  But the Court is not, on any view, bound by the proposals of the parties.  The Court has to look to the matters stated in s 68F and elsewhere in the Family Law Act in coming to a decision about the residence of a child, and the objective is always to achieve the child’s best interests.”

The alleged failure to uphold international treaties was dismissed by their Honours on the basis that the Family Law Act itself prevails and that whatever weight should be accorded to the right of freedom of movement of a parent:

“it must defer to the expressed paramount consideration, the welfare of the child if that were to be adversely affected by a movement of a parent”
In dealing with the fifth ground, their Honours examined the importance of contact and the importance of a stress free environment for the child.  In their judgment their Honours refer to the decision in Payne –v- Payne  (2001) 2 WLR 1826.  Whilst noting the importance of the happiness of the resident parent referred to in Payne (supra) they held:

“The reality is that maternity and paternity always have an impact upon the wishes and mobility of parents: obligations both legal and moral, the latter sometimes lasting a lifetime, restrictive of personal choice and movement have been incurred.”
Hayne J in his separate judgment noted the importance of the Court making an order which is in the best interests of the child whether that decision coincides with:

“what one or both parents put forward to the Family Court as appropriate arrangements for residence and contact.”

His Honour then noted there were three possible outcomes to the case and held: 

“175.
When one parent (for whatever reason) wishes a child who is, or is to be, resident with that parent to move to a place distant from the other parent, it should not be assumed that that other parent cannot, or should not, contemplate moving to be near the child.  There may be (and for all that is known, in this case there was) compelling reason for that other parent (here, the father) not to move, but it would ordinarily be expected that these reasons would be explored in evidence and the validity of any assumption that the other parent will not move would be examined.  Just as, in this case, the mother was asked what she would do, if she could not have the child reside with her in India, so too it might have been expected that the father would be asked what he would do, if the mother were to have the child reside with her in India.  Such questions should not be treated as mere forensic tests of parental devotion, to which only one answer is seen as being satisfactory proof of being a loving parent.  Rather, they are not more than a prelude to a deeper inquiry about where the best interests of the child may lie and what arrangements will best serve those interests.” 

Hayne J then referred to the objects provision of s 60B of the Act and expounded the consequences of that section as follows:

“176.
It is now recognised as self-evidently true that, apart from some cases of abusive relationships, children benefit from the development of good relationships with both their parents. The right to know and be cared for by both parents and the right of contact on a regular basis with both parents are said to be principles underlying the objects of Pt VII of the Act.”

I commend to you reading the dissenting judgments and to note Kirby J’s timely warning as follows:

“129.
In recent times, some of the rigidities of pleading and procedure that marked earlier approaches to the powers of courts have been abandoned in favour of a greater measure of informality and flexibility. Issues can sometimes appear and disappear in the course of litigation. Occasionally, by acquiescence of the parties, issues may be refined or re-stated during a hearing. Sometimes, they may be altered without adequate attention being paid to the state of the record and the initiating process. Yet it remains a prudent and sometimes necessary obligation, at least in a superior court of record, to address the issues defined by the parties and, where such courts are federal courts, to take care in the identification of those issues on the basis that they may define the constitutional matter that the court has the jurisdiction and power to decide.”

(b) Financial Conditions – Residence /Contact

IDC v KAA (2002) Fam CA

This was an appeal by the father against orders made by Barry J on 5 October 2000 whereby his Honour ordered that the parties' child reside with the mother and that the father have unsupervised contact with the child subject to the father meeting certain conditions.

The father had breached contact orders on two occasions prior to the hearing, abducting the child for a period of 20 months in June 1997, and in a previous proceeding had failed to give an assurance that he would comply with contact orders in the future.  Barry J considered unsupervised contact to be in the best interests of the child, but imposed a number of financial conditions to safeguard the return of the child at the conclusion of contact periods including the condition that contact not commence until the father had paid to the mother's solicitors the amount of any outstanding costs orders and until the father had deposited $10,000 into the trust account of the mother's solicitors, which sum could be used by the mother in the event that the father failed to return the child after contact and the mother needed to institute proceedings for the recovery of the child. 

His Honour also restrained the father from instituting further child-related proceedings against the mother without leave of the Court.

The orders made by the trial Judge included Order 9 as follows:


“9.
That the contact provided for in paragraph 3 hereof is not to commence until:

(a)
the Father has paid to the Wife's solicitors the amount of any outstanding costs orders together with any interest accumulated thereunder including the costs of the hearing of the Father's application heard on 2, 3 and 4 October 2000.

(b)
the Father has deposited the sum of $10,000.00 into the trust account of the Mother's solicitors to be held in the joint names of the parties such sum to be held until the child reaches the age of [sic] 18 or as otherwise agreed.  The Father is to be entitled to the interest accumulating on such account to be paid to him on an annual basis.

10.
That the sum of $10,000.00 held in the trust account of the Mother's solicitor be released to the Mother in the event at any time the Father has failed to return the child in compliance with the terms of these orders to be used for any legal or associated expenses involved in having the child returned to her care.”
This case involved a child who was 8 years old at the time of the hearing.  The parties separated prior to the child’s birth and the father did not seek contact with the child immediately after his birth on 14 February 1993.  In January 1995 the father made application for residence of the child and in breach of arrangements made with the mother to return the child, retained him in 1995, causing the mother to file an application for a Recovery Order. 

In June 1997 the father had contact with the child for what was to have been a period of three weeks.  The father did not return the child at the end of three weeks and the child was recovered by the Police pursuant to a Recovery Order and returned to the mother some 20 months later.  Subsequent to the child’s return to the mother the father’s contact was exercised under supervision at a Contact Centre.

The Full Court noted at paragraph 64 of the Judgment that the father conducted his case on the basis he was seeking residence and did not place before the trial Judge any proposals with respect to contact if he was unsuccessful in the residence application.  The Full Court noted: 

“64
… As the transcript makes clear, the suggestion of unsupervised contact by the father, on any basis, emanated from the trial Judge, notwithstanding that he was critical of the veracity of the father and the frankness of his financial disclosures, and had, for 20 months, detained the child in breach of Court orders and gone to some lengths to conceal the whereabouts of the child.”

The Full Court held:

“65.
Against that background, to our minds, it was unthinkable that unsupervised contact be ordered in the absence of some safeguards.  It could be said that, in the circumstances of this case, to have ignored the issue of conditions or safeguards in relation to unsupervised contact, would itself have been to put the interests of the child “on the back burner”.  The trial Judge found that during the 20 months in which the father retained the child in breach of Court orders, the mother not only did not see the child, but did not know whether the child was alive or dead, in Australia or outside its boundaries, or where and how he was being cared for (Appeal Book 15).  The child did not attend pre-school during that period and was, when returned to the mother by Police in early 1999, suffering from head lice and worms, and his behaviour was described as feral.”

Their Honours then held:

“66.
As the trial Judge recorded, the father had shown no remorse for his conduct in abducting the child for a period of 20 months in blatant defiance of Court orders (Appeal Book 20), had not complied with other Court orders or agreements and refused to give a Registrar an assurance that he would not abduct the child.  The trial Judge was (Appeal Book 21) concerned that if the father was frustrated in his desire to have the child reside with him, by way of an adverse decision, he would resort to any measure to achieve his goal, which his Honour regarded as almost as great a worry as the father actually abducting the child, as he considered it a far more insidious process if the father engages in direct or indirect alienation of the child from his mother or step-father.  His Honour considered unsupervised contact to be in the best interests of the child but, given that he did not find the father to be a witness of truth; had engaged in what his Honour described as manipulative conduct over a lengthy period of time to a fairly high level; had not complied with Court orders and was mistrusting of persons in authority, the trial Judge found that he did not trust the father (Appeal Book 22).

67.
Having set out the contact orders which he considered appropriate, his Honour then went on to impose the financial conditions complained of (Appeal Book 23).  Read in this context, we do not consider that the father has made out his challenge pursuant to this Ground.  On the evidence before him, it was incumbent upon the trial Judge to impose safeguards for the return of the child if unsupervised contact was to be ordered, and open to him to include provisions for monetary security in that regard.  The father has raised other challenges to the terms of the conditions imposed by the trial Judge, the consideration of which raises different issues to those raised in the context of this challenge.”

In respect of the order requiring the father to pay $10,000 into the mother’s solicitor’s trust account to enable her to pursue legal avenues to recover the child in the event that the father again wrongfully retained the child, the Full Court held:

“109.
In our view, it is necessary to consider these particular challenges in the light of the power which the trial Judge must have been exercising when making the order.  The order must have been referable to, and aimed at, securing the welfare, or best interests, of the child.  The obligation of the father under the costs orders made prior to the trial in October was unsecured.  On the evidence before the trial Judge, recovery of those sums by normal enforcement methods was problematic.  There is no evidence before us that any attempts had ever been made to enforce those orders.  Orders for costs are matters inter partes, and it is not usual for the Court to become involved in enforcement of such entitlements, particularly where, as here, the mother did not seek the order and, it seems, had not ever taken proceedings to enforce her entitlements under the orders.  Whilst we can understand the trial Judge’s desire to see the father show signs of a willingness and a capacity to comply with Court orders, we have difficulty seeing how, in the circumstances of this case, making the payment of moneys outstanding under previous costs orders a condition of an order for unsupervised contact had a sufficient nexus with the welfare of the child to have been properly part of the conditions attaching to the order for unsupervised contact.  Without more than the Appeal Books reveal to us, we are not persuaded that it was open to the trial Judge to so attach orders for costs previously made.  We are not to be taken as saying that an order of the kind the trial Judge made could never properly be made.  Indeed, if an order for costs of the recovery of the child, with associated disbursements, had been made, and not satisfied, a different approach may well have been open to the trial Judge.  In the circumstances however, we do not consider that this part of Order 9(a) can stand.”  

The order made by the Full Court in relation to security was as follows:

“4.
That Order 9(b) of the orders made on 5 October 2000 be discharged, and in its place, the following new Order 9 be made:

9.
That the contact provided for in paragraph 3 hereof is not to commence until the Father has deposited the sum of $10,000.00 into the trust account of the Mother's solicitors to be held as security for any legal costs or associated expenses which may be incurred by the mother in regaining possession of the child in the event that at any time the father fails to return the child in compliance with the terms of these Orders; such sum to be held in the joint names of the parties until the child reaches the age of 18 or as otherwise agreed between the parties or as ordered by the Court; with the father to be entitled to the interest accumulating on such account to be paid to him on an annual basis.”

(c) Lesbian Relationship

Re Patrick (2002) FLC 93-096

This case involved an application by a sperm donor for contact with the child, Patrick, conceived by artificial insemination of the lesbian mother.  The factual issues in this case were lengthy and highly contested at the hearing.  Throughout the judgment of Guest J, the biological mother is referred to as the “mother”, her partner the “co-parent”, and the donor the “father”.  

(i)
Facts

In January 1998 the mother and her partner sought out a donor for the purpose of conceiving a child.  After meeting with several prospective donors, the mother and the co-parent agreed on the applicant.  The Court found that after significant discussion between the parties, they contemplated that the father would have some contact with the child, but would not take on the role of a parent to the child.  At this stage the parties were amicable.  Leading up to the birth, however, the mother and co-parent informed the father that they did not want him present at the birth, and ceased to involve him in plans for the birth.  The parties then commenced some mediation to consider the scope of the father’s contact with the child, without success.  The father was informed of the birth of Patrick by a friend, and soon after filed an application in the Family Court for contact with the child.  The proceedings were adjourned and some arrangements made for contact including orders made by consent.  Problems arose with these arrangements, and the mother and the co-parent sought to impose onerous restrictions on the father during periods of contact.  This included requests that the father not refer to himself as Patrick’s “dad” during contact visits, and not to refer to members of his own family as Patrick’s relatives.  An excerpt from a letter to the father from the mother and co-parent encapsulates their desire to ensure the father not play a parental role in Patrick’s life: 

“Patrick lives in a cultural and community setting in which his family as we define it is acknowledged and affirmed – by us, his extended family, our friends, his playgroup and the broader gay-friendly members of our society.  He often hears the word donor and already knows many children in similar situations who have varying levels of contact with their donors.  Patrick will grow up knowing the difference between a donor and a father…We believe you can choose to make Patrick’s life easier by supporting us in the decisions we make as Patrick’s parents, and that you can use contacts [contact visits] as a time in which to establish a relationship with Patrick which is not based so much on pre-conceived roles such as ‘father’ and ‘mother’ but on a more individual basis…” (at 88,876)

Much of the case was concerned with evidence as to the nature of the relationship agreed to between the father and the child before and soon after Patrick’s birth.  On the whole, the trial judge preferred the father’s evidence to that of the mother, ultimately finding that there had in fact been some agreement that the father would play a role in Patrick’s life.  Based on this evidence, and assessment of the factors under S.68F(2), Guest J found that it would be in Patrick’s best interests for him to have contact with the father.  It was ordered that the father have fortnightly contact with Patrick for four hours, to increase to eight hours per fortnight in September of this year, and to increase to overnight and eventually overnight weekend contact per fortnight by the time the child was four years old.  

(ii)
Terminology

Commentary in Guest J’s judgment illuminates different meanings of “family”, and contemplates the different roles and identities of members of a “family”.  The mother made it clear, in previous correspondence with the father and at trial, that she did not want him to be considered part of the “family”, which she considered comprised of herself, the co-parent and the child.  Nor did she wish him to play any paternal role similar to that of the traditional understanding of “father”.  The basis of the mother’s concern over contact between the father and Patrick was that it was intrusive, disruptive and potentially confusing for Patrick.  The judge identified that the mother’s fundamental objection to contact was ideological, in that her position was based on her belief that children can be raised in a lesbian household without a father.  The mother’s ideological position on the “family” was evident, for example, when it was put to the mother by counsel for the father that Patrick had two families, her immediate response was: “No, he has one family and he has a donor.” (at 88,885) The conviction in the mother’s position is evident in her evidence as to the stress of the ongoing dispute: 

“I cannot cope with Patrick and our family suffering due to the contact taking place.  We have tried to make the contact order work but have found it impossible.  Forcing our son to have contact with the father at this point of time is simply not working.  Forcing our family to have contact with a donor who wants to be a father and who believes there is something missing from our family is not a solution.” (88,900) 

This evidence highlights the importance placed on the “naming” of the terms “family”, “parent”, “father” and “mother”.  Throughout the judgment, the mother’s partner was referred to as the “co-parent”, which indicates the Court’s willingness to acknowledge the partner’s joint parental role, irrespective of her lack of biological connection with the child.  The evidence suggested that this “naming” issue was also very important to the “parents”, as they had carefully considered the role of the mother’s partner as “co-parent”.  The judge stated: “they too struggled over an appropriate description of terminology to be used.” (88,892)

The term homo “nuclear family” is used throughout the judgment.  Dr Robert Adler, the psychiatrist retained by the Child Representative, gave evidence that the mother and the co-mother were motivated by their responsibility to act in the best interests of the child.  This was clear from evident interaction and attachment between them and Patrick.  In forming this opinion, he accepted the precedence given by the mother and co-parent to the psychological as opposed to strictly biological bonds in configuring their family (88,907).  The Trial Judge also accepted this basis (although he did not ultimately accept Dr Adler’s opinion), which indicates the Court’s acceptance of flexible understandings of the concept of “family”.  The use of word “nuclear family” by the Court in this case amounts to a re-appropriation of the term.  In the context of Re Patrick (supra), it was not used to indicate the “traditional” family, which is inherently heterosexual, but was used instead to simply mean the immediate or actual family, in the sense that the “family” is determined by the members themselves, and is reflected by the arrangements for day to day living. 

(iii)
Findings

Upon assessment of the best interests of Patrick, as required under s 68F(2) of the Family Law Act, Guest J found that although Patrick had a loving relationship with the mother and the co-mother, he had also developed a relationship with the father and would benefit from continued contact. Evidence was accepted by the court that Patrick was primarily bonded to the mother and the co-mother over any other parties.   However, Guest J found contact with the father would not be overly intrusive upon the family.  Contact with the father would:

“convey to him [Patrick] that he has two parents and a father who is not a parent because there is a difference – they exist in a very different model.  They are in a different model anyway and – we are having to make the rules on our feet as we go.  There is no reason for me to think that Patrick’s development will do anything but progress extremely well in the care of his parents.” (88,919)

Also, despite a request by the Child Representative that the Court order that Patrick be encouraged to call the father by his Christian name, Guest J held that Patrick should be free to address the father by any name with which he was comfortable.  

(iv)
Meaning of the Term ‘Parent’ 

Guest J went on to consider the meaning of the term “parent” in s. 60H of the Act.  He referred to the earlier decision of Fogarty J in B v J (1996) FLC 92-716.  In that case Fogarty J was dealing with an application by a sperm donor to a lesbian couple for a declaration pursuant to s. 107(4)(c) of the Child Support (Assessment) Act 1989 (“the Assessment Act”) that he was not a person under s.26 of that Act from whom a payment of child support could be sought.  The sperm donor had agreed to the provision of his sperm to a lesbian couple, and two children were born as a result of artificial insemination of the donor’s sperm.  The sperm donor did not assume a parenting role viz and viz the children, but his details were recorded on the children’s birth certificates.  The Department of Social Security advised the mother that unless she sought child support from the donor, her parenting payment sole benefit would cease. 

Fogarty J noted that under the Assessment Act an “eligible parent” may apply for child support from “a parent”.  Fogarty J noted that at law normally biological parents of a child are treated as parents.  However, he noted that for child support purposes the Assessment Act provided a statutory definition in s.5 which included:

“Parent means …..

(b) when used in relation to a child born because of carrying out of an artificial conception procedure – a person who is a parent of a child under section 60H of the Family Law Act 1975.”

His Honour held that the use of the word “means” in the definition rather than the word “includes” had the effect of providing an exhaustive definition, ie that it meant: 

“where the term ‘parent’ is used in the Assessment Act in relation to a child born as a result of an artificial conception procedure it means only a person who is a parent of a child under s.60H of the Family Law Act” 
His Honour then went on to examine the provisions of s.60H which provides if a child is conceived by a consensual artificial conception procedure under a prescribed law of the Commonwealth, a state or territory whilst a man and a woman are married, or living together in a domestic relationship, then the child is to be regarded as their child for the purposes of the Act.  He further had regard to sub-section (3) of s.60H which deals with the legal status of a sperm donor who is not married or in a domestic relationship with the mother or where the insemination occurs without the consent of the husband or partner, that the child is only a child for the purposes of the Act if a prescribed law of the Commonwealth, state or territory provides that the child is the child of the man.  Fogarty J, as did Guest J, noted that there are no laws prescribed under s.60H(3).  Fogarty J found that whilst the children were conceived as a result of artificial conception, and as the sperm donor and the mother were not married or living in a domestic relationship, the sperm donor could only be the father, if other laws so provided, and as no other laws had been enacted, the second requirement of the statute was not satisfied.  Fogarty J held the sperm donor was not a parent under the Assessment Act.  However he went on to discuss the anomalies between the Act and the Assessment Act which he noted to be important.  He noted:

“there is no corresponding provision in the Family Law Act which would exclude a biological parent from otherwise being regarded as a parent.  That is to say that it is not clear that the provisions of s.60H do not enlarge, rather than restrict, the categories of persons who are regarded as a child’s parents…….Prima facie, s.60H is not exclusive, and so there would need to be a specific provision to exclude people who would otherwise be parents.  Relevantly here, that means the donor of the genetic material.”  

Almost as though he was predicting the problems confronted by Guest J in In re Patrick  (supra) Fogarty J noted:

“Some of these issues appear to me to require legislative clarification, including perhaps legislation which operates retrospectively.  It is a reality of life that children are born as a result of a variety of artificial conception procedures, out of non-traditional circumstances, and into non traditional families.  Legislation which deals with the personal and financial responsibility for such children should be clear and exhaustive and should recognise the reality of these situations”. 

Guest J found Fogarty J’s reasoning inconsistent with s.7 of the Assessment Act.  He suggested that in the absence of express provision, the Act should be read consistently with State and Territory presumptions, and therefore a sperm donor is not a “parent” for the purposes of the Act.  Guest J identified that to find otherwise would have significant and potentially onerous consequences for sperm donors.  Furthermore, he stated that this issue: 

“also highlights the substantial difficulties of attempting to incorporate same sex families into global definitions of parenthood premised on a heterosexual model.” (88,923)

Although the Court determined that the donor was a “father” but not a “parent”, Guest J nevertheless exhibited some hesitation in relegating the father from any parental role in Patrick's life.  The use of parental language in regard to the father’s role is evident on a number of occasions in the judgment.  For example, Guest J juxtaposes the difficult practical position which arises in considering the legal recognition of donors in family law:  

“given the father’s active involvement in Patrick’s conception and his ongoing efforts to build a relationship with his son, it is a strange result that he is not Patrick’s ‘parent’.  Equally strange, however, would be the case of an unknown donor who deposits his semen at a sperm bank only to find that he has parental responsibilities under the Family Law Act for any child conceived of his genetic material.” (88,923) 

Further, in another passage he states: 

“I have earlier found that the father holds a genuine and profound paternal love for Patrick and has, notwithstanding the negative definitions sought to be ascribed by the mother and the co-parent, much to offer the child in achieving the milestones of his development over the forthcoming years.  It is in these particular circumstances difficult to understand that he is excluded, for the purposes of the Act, from being properly known as a ‘parent’ of Patrick, but merely to have jurisdictional status in the Family Court as ‘any other person concerned” with Patrick’s welfare…To be Patrick’s biological father in the circumstances as found by me and yet denied by bare statutory definition appropriate nomenclature as one of his ‘parents’ in my view sits awkwardly with the provisions of an Act which regulates family law in this country.” (88,924)  

This illustrates the complex nature of the issue, and highlights the need for broader and more inclusive understandings of parental roles in families.  Guest J agreed with Dr Papelo’s statement in evidence on this issue:

“I think we have to re-invent the fatherly relationship in this situation.  It is clearly not the kind of fatherly relationship I have with my child but it is different.  It is more than a stranger, less than a parent, it is different to a grandparent, it is more important than a grandparent, it is different to an uncle.  It sort of falls somewhere in between.  Hopefully it is a loving, caring, regular, familiar, male adult figure in his life who also happens to be his biological parent.” (at para 246).

(v)
New Families

Guest J strongly recommended legislative reform in this area, and a recommendation for greater recognition of non-traditional families.   He stated that there needs to be clarity as to the rights and responsibilities of donors, and provision for parties involved in artificial insemination arrangements to plan parenting arrangements. (88924)  He said: 

“It is time for State laws to be enacted to make available to lesbian women and their known donors a well regulated scheme with all of the safeguards, medical and otherwise available to heterosexual couples.” (88,926). 

In addition, Guest J provided considerable references in his judgment to material advocating the recognition of same-sex and other non-traditional forms of family.  He supported a flexible and purposive definition of “family”, and stated that:

“It appears to me that a ‘family’ being limited to the traditional hetero-nuclear family does not now reflect the reality of the various family forms within modern society.  I see no reason why ‘family’ should not also include a homo-nuclear family as part of the diverse configuration of families reflected in our community.” (88,927)  

He also recalled Nicholson CJ’s statement on the changing nature of the family: 

“One of the fundamental misconceptions which plagues me is the failure to understand that heterosexual family life in no way gains stature, security and respect by the denigration or refusal to acknowledge same-sex families.  The sum social good is in fact reduced, because when a community refuses to recognise and protect the genuine commitment made by its members, the state acts against everybody’s interest.” (88,927)

(d) Parenting Styles

VR v RR (2002) Fam CA 320

The parties married in the UK.  After separation they entered into consent orders in the Family Division of the County Court in the UK which orders provided that the children should reside with the wife in Australia and the husband to have contact with no more than two trips per annum requiring a one way journey more than 13 hours.  The parties were unable to agree over frequency and duration of contact.  The mother wished to limit contact to one overseas trip per year and frequent contact in Australia.  The husband to increase holiday time with the children including taking them from the UK to France and Switzerland. 

The Full Court examined the wording of s.65D, ie that in proceedings for a parenting order the court may, make such parenting order as it thinks proper.

The Full Court held:

“Whilst the word ‘proper’ in section 65D (1) connotes a very wide area of discretion, it is clear from the legislative scheme that any intervention by the Court in the due performance of an aspect of parental responsibility that seeks to interfere with or diminish the responsibility of either parent to care for the child in the manner that parent deems appropriate, should be made only where the Court is of the view that the welfare of the child will be clearly advanced by that order being made”

They further held:

“It is not the role of the Court to identify and then seek to determine every matter that is in issue between two estranged parents who cannot agree on the way their child is to b raised.  The Court should only interfere in the way in which a parent proposes to raise a child to the extent that the welfare of the child requires interference.” 

(e) Children’s Wishes

R v R (2002) Fam CA 383
This case is not to be confused with R v R; Re (Children’s wishes) (2000) FLC 93-000.  The present case concerned an 11 year old girl who said she did not wish to go on contact with her father.  There were three children of the marriage all of whom lived with the mother following separation.  At the date of the trial the eldest child was aged 14 and expressed a wish to no longer see the father.  The father reluctantly accepted that situation.  The youngest child, a boy aged 9, continued to see the father on a regular basis.  At trial the mother submitted that the 11 year old child’s wishes should be respected.  The trial Judge was critical about the mother’s attitude to contact.  He found the wishes of the child were not soundly based or found upon mature and independent considerations.  As he found the child had a fond and loving relationship with the father he made orders for contact with a staggered introduction.  On appeal the mother alleged the trial Judge had failed to give sufficient weight to the evidence of an expert who interviewed the child.  The Full Court upheld the trial Judge’s decision.  The Full Court found that the expert evidence was impeached by the mother being present during the interview with the child (see W v W : Abuse allegations expert evidence (2001) FLC 93-085).  The Full Court affirmed the principle that the Court must take the children’s wishes into account but is not bound by them.

B. PROPERTY 

(a) Special Contributions/Inheritance

Figgins (2002) Fam CA 688

Although this is a “big money” case the principles espoused have great significance in property cases. 

In this matter the parties cohabited for some months in 1987 and 1988, then for approximately one year from mid 1990 to 1991 and then continuously from February 1993 until separation in May 1997.  The parties married in 1994 and the marriage was dissolved on 9 December 2000.  The parties had one child of the marriage who was aged 5 years at the date of the trial and living with the wife.  The husband had remarried.  At the commencement of cohabitation neither party had any assets of significance.  By 1994 their only asset was an equity of about $4,000 to $5,000 in an investment property. 

Two weeks after the marriage the husband’s father and his step mother were killed in a helicopter accident.  The husband and his sister inherited $28,000,000 being the Figgins group of companies, a group which operated retail footwear outlets.  Neither the husband nor his sister had business experience.  The husband acquired his sister’s share in the business for $4.6M and for the next three or four years a professional board of management was used to run the companies whilst the husband acquired skills to enable him to take control of the company.  By the date of the hearing the parties’ assets were agreed at $22,500,000 representing an increase of either $8,500,000 or $13,000,000 from receipt of the inheritance.  The wife’s assets were $38,200.  She had superannuation worth $6229 and a debt of $63,000 owing to her father.

The trial judge found the parties’ contributions until the inheritance were equal, and that the inheritance was a massive contribution on behalf of the husband.  She found it was not a windfall.

The trial judge found the wife was primarily responsible for the care of the child of the marriage, and that the amount she awarded to the wife was equal to approximately six times the amount the parties realised when they sold their investment property.  The trial Judge considered the relevant s.75(2) factors and made a further adjustment in the wife’s favour of $500,000.

The Trial Judge awarded the wife a total sum by way of property settlement of $1,100,000 and dismissed the wife’s claim for spousal maintenance.  On appeal the wife sought the sum of $2,500.000 for property settlement and spousal maintenance. 

The Full Court Nicholson CJ, Ellis and Buckley JJ allowed the appeal.  Their Honours found that the inheritance was not a “special factor” in the sense used in JEL and DDF (2001) FLC 93-075.  In their joint judgment Nicholson CJ and Buckley J noted that, in an appropriate case, the doctrine of “special contribution” should be reconsidered.  They also held it was inappropriate in this case for the trial Judge to have quarantined the husband’s inheritance and referred to the manner in which the English Court has recently dealt with large property cases and inheritance (see White –v- White (2001) 1 All ER 1 per Lord Nicholls.  Nicholson CJ and Buckley J in the re-exercise of discretion ordered the wife should receive $2,500,000.  Ellis J found the wife should receive $1,750.000 or approximately 7.7% of the agreed net worth of the husband as adequately reflecting the wife’s contributions and 2.6% or $600,000 for s.75(2) factors.  In respect of the “doctrine of special contributions” Nicholson C.J and Buckley J said:

“57.
We are troubled that in the absence of specific legislative direction, courts consider they should make subjective assessments of whether the quality of a party's contributions was "outstanding".  It is almost impossible to determine questions such as: Was he a good businessman/artist/surgeon or just lucky? Was she a good cook/housekeeper/entertainer or just an attractive personality? We think it invidious for a judge to in effect give “marks” to a wife or husband during a marriage.  We think that this doctrine of “special contribution” should, in an appropriate case, be reconsidered.  We think that the decision of the House of Lords in White v White [2001] 1 All ER 1 gives force to these concerns.”

In respect of the inheritance their Honours held:

“59.
We also think that, while the fact of the inheritance was entitled to be given considerable weight, her Honour gave it such overwhelming importance that she fell into error. We have already criticised her treatment of it as a “special” factor, which appears to have been partly responsible for this, but we also think that generally, she appears to have applied an incorrect test in considering it.

60.
The issue of inheritance has been considered with some frequency by this Court:  see James (1978) FLC 90-487; Bonnici (1991) 15 FamLR 138; Burke (1992-93) 16 FamLR 324; Anderson [unreported, Full Court 17 May 1994].

61.
Situations where a parent provides moneys or property to a party as a gift are analogous to where a party receives an inheritance. The issue of gifts to parties to a marriage has also been often considered by the court; see Gosper [1987] FLC 91-818, Pellegrino [1997] FLC 92-789 Kessey [1994] FLC 92-495

62.
A useful recent discussion of inheritance is to be found in the decision of the House of Lords in White in the judgment of Lord Nicholls (at 13-14).”
Their Honours note that Lord Nicholls’ treatment of an inheritance took into account the following:

· When present, the factor of an inheritance is one of the circumstances of the case;

· It represents a contribution by one of the parties;

· The Judge should take it into account and decide how important it is in the particular case;

· The nature and value of the property and the time that it was acquired are among the relevant matters to be considered;

· However, in the ordinary course, this factor carries little weight, if any, in a case where the claimant’s financial needs cannot be met without recourse to the property.

Their Honours then examine in some detail the relevance of White’s case and summarised the ratio of that case at paragraph 113 of the judgment as follows: 

“113.
We particularly note Lord Nicholls’ emphasis (at 8-9) upon:

· Fairness, which we would equate with the Family Law Act’s requirement that the result be just and equitable; see also Mallet (supra) per Gibbs CJ (at 79,111).

· That the contribution in question in the legislation is to the welfare of the family;

· The absence of discrimination in favour of the money earner and against the home-maker and child carer;

· The testing of the result against the yardstick of equality of division;

· The need to provide reasons for departing from equality of division;

· Greater modern awareness of the extent to which one spouse’s business success may have been made possible or enhanced by the family contribution of the other spouse;

· Greater awareness of loss of work opportunities resulting from the need to stay home and look after young children;

· The need in the exercise of discretions such as those conferred by this type of legislation to take into account “the human outlook of the period in which they make their decisions” and the need to remember that “the law is a living thing moving with the times and not a creature of dead or moribund ways of thought” (Porter v Porter [1969] 3 All ER 640 at 643-644 per Sachs LJ).”
Their Honours then note that while many of the points made by Lord Nicholls are apposite to Australian cases that his reference to equality of division as being the starting point does not represent the law in Australia.  Their Honours then examine a number of options which have been posed for property law reform in Australia, and “swing” from the actual decision to the cases of modest assets and note:

“124.
Such findings show that as a rule equality frequently does not provide a just and equitable outcome for separated families. In cases where the assets are meagre, equality of division is likely to do substantial injustice to the spouse who has, or has had, the primary responsibility for the care of the children. The 2001 AIFS study found that such cases represent the bulk of such cases – approximately 46 per cent.”

125.
It is apparent that there must be few cases where equality of division is appropriate.”
Significantly their Honours say at para 132:

“132.
We respectfully agree. We think that the important concept that can be said to emerge from White is that, in order to test whether a result is fair, or in Australian terms just and equitable, it is important to ask whether the husband and wife are being treated equally.  It states in the clearest terms the modern recognition of equality of the sexes and the need to abandon all forms of discrimination.
133.
In the present case we think that the emphasis given by White to gender equality is important in testing the overall result.  We think that the lesson to be learned from White is that it is a major error to approach these cases upon the basis that one arrives at a figure that is thought to satisfy the needs of the wife and give the balance to the husband.

134.
In some cases that may produce an appropriate result but in many others it is likely to be productive of a grave injustice. We reject the concept that there is something special about the role of the male breadwinner that means that he should achieve such a preferred position in relation to his female partner.  To do so is to pay mere lip service to gender equality.  Marriage is and should be regarded as a genuine partnership to which each brings different gifts.  The fact that one is productive of money in large quantities is no reason to disadvantage the other.  We think that cases such as JEL & DDF (supra) and the minority view of Guest J in Farmer & Bramley have missed this point and have led to an imbalance of gender considerations in arriving at results that unduly favour the male partner.”
Ellis J in his judgment notes that the Act is gender neutral language and that a trial Judge must:

“not on the one hand discriminate against or on the other hand advantage a spouse on the basis of gender or on the basis of the role undertaken by a spouse within the marriage” 

He also noted that s.79 does not permit a Judge to adopt a “needs” based approach to an assessment of a party’s contributions.  In his conclusion Ellis J noted:

“214.
In my view, opinions would vary considerably as to what would be a just and equitable order in the circumstances of this case and the ‘generous ambit’ referred to by Brennan J. must be very wide.  Whilst the errors which I have identified, particularly the weight attached to the husband’s inheritance and to the overall contributions of the wife, are such as to call for intervention by this Court, in any event, the result embodied in her Honour’s order, namely that the wife receive by way of property settlement, $1,100,000 (approximately 4.8% of the net worth of the husband) is, in my judgment, significantly below the ‘generous ambit within which reasonable disagreement is possible’ and is plainly wrong.”

(b) Accrued Jurisdiction

· Finlayson (2002) Fam CA 898

This case had a complicated background.  The parties’ marriage was of short term duration.  During the latter part of the parties cohabitation they lived in a property in South Australia owned by the wife’s parents. Shortly prior to separation the parties entered into a standard form of contract for sale of land in which the wife’s parents were the vendors at a sale price of $285,000.  The contract for sale of land provided for a substantially delayed settlement of two years.  Shortly after entering into the land contract the parties entered into a separate agreement with the wife’s parents in which the wife’s parents agreed to lend to the parties the funds to complete the sale with reduced interest provisions.  The wife’s brother who is a lawyer drew up the contracts.  The wife’s mother said at the time of the two contracts she was concerned the parties’ marriage would not endure.  The parties’ marriage broke down shortly afterwards.  The parties commenced proceedings in the South Australian Registry of the Court.  At the time the parties had exchanged contracts with the wife’s parents but had not completed the sale.  The wife sought in her application that the husband transfer his equitable interest in the property to her.  

After commencement of the hearing the parties reached a compromise and the matter was adjourned for terms of settlement to be prepared.  The settlement did not eventuate and over a year later the matter was relisted in the Court.  

In the meantime the wife’s parents commenced proceedings in the Supreme Court of South Australia seeking a declaration that the husband had no interest in the property.

They did not join the wife, the other joint tenant, in respect of the contract for sale as a party to the Supreme Court proceedings.  The Supreme Court of South Australia transferred the proceedings to the Family Court of Australia pursuant to the cross vesting legislation, and the two sets of proceedings were consolidated and relisted before the original trial Judge.  

This occurred of course, prior to the High Court’s decision in Re Wakim Ex Parte McNally (1999) 198 CLR 511.  The trial Judge found that the two contracts were frustrated by the breakdown of the marriage.  She made a declaration that the wife’s parents were the owners of the property subject to a chose in action of the parties to be repaid the deposit.  The trial Judge then determined the parties’ competing property claims on the basis of their interest in the property being the amount of the deposit monies actually paid.

The Full Court dealt with two appeals, firstly the trial Judge’s decision in respect of the cross vested proceedings, and secondly the family law proceedings.  The parties to the appeal all agreed that the Court had jurisdiction to deal with the two matters pursuant to the accrued jurisdiction following the Full Court’s decision in Warby (2001) FLC 93-091.  The Full Court found that notwithstanding the agreement of the parties as to the existence of jurisdiction it was acknowledged that jurisdiction could not be conferred on a Court by the consent of the parties where none is conferred by the law.  In deciding whether it had accrued jurisdiction to hear the two sets of proceedings the Full Court held:

“We think it is clear that, in an appropriate case, the Family Court has the power to make a binding declaration in relation to the rights or interests of parties in property.  If it has accrued jurisdiction in proceedings between a party to a marriage and another party (because the claims in those proceedings are attached to and not severable from the claims of the parties to the marriage in the proceedings of which the court is seized (constituting a matrimonial cause in relation to that marriage) the Court may exercise that power to declare, in a binding way, the rights and interests in property of the party to the marriage and the other party.  Even if, contrary to what the Full Court said in ...Warby, the power to grant relief of the kind sought in the non-matrimonial proceedings is an essential pre-requisite to its having accrued jurisdiction in those proceedings (as distinct from merely being ‘relevant to whether available accrued jurisdiction should, in the exercise of discretion, be invoked we would hold the power exists in this case.  That power is to be found in s.34 of the Act and in s.80(1)(k) which empowers the Court, in exercising its powers under Part V111 of the Act “to make any other orders which it thinks it is necessary to make to do justice’ (subject only to the other parties being given leave to intervene in the s.79 proceedings)”  

The Full Court found that the two contracts (ie the purchase and loan contract) were each independent contracts.  They further found no Notice to Complete had been issued by the parents, and the husband could have maintained an action for specific performance for the contract of sale of land, that the contract was not frustrated, and that the parties had an equitable interest in the land. 

The Court noted the difficulties encountered as a result of the failure of the wife to amend her application (albeit her Counsel indicated to the trial Judge on the adjourned hearing that the wife no longer sought the transfer of the equitable interest in the property to her) and further difficulties as a result of the failure to provide a list of affidavits relied on in the practice direction documents to enable proper identification of the material which was actually before the trial Judge. 

C. SPOUSAL MAINTENANCE

(a) Lump sum maintenance/retrospective order for payment of maintenance in arrears

· Milankov (2002) Fam CA 195

This case deals, inter alia, with the Courts power to make a retrospective spousal maintenance order.  The Court noted that generally maintenance orders are prospective rather than retrospective, but there is nothing in s.74 which limits the power to preclude the making of a retrospective maintenance order.  The Court noted that the question of exercise of discretion as to payment of arrears is one to be exercised at the date of hearing. 

D. CHILD SUPPORT

(a) Invalid Maintenance Liability

· Child Support Registrar and Z and T (2002) FamCA182
Following the birth of a child the respondent signed a birth certificate and was shown as the father of the child.  The mother subsequently sought a statutory assessment of child support and the CSA collected child support from the respondent.  Some time later DNA testing confirmed that the respondent was not the child’s father.  The mother and the respondent provided statutory declarations from the CSA but despite the respondent’s protests, the CSA continued to collect child support.   

The respondent brought proceedings in the Court for a declaration under s.107 of the Child Support (Assessment) Act 1989  (“the Assessment Act”) firstly for a declaration that the mother was not entitled to an administrative assessment, and to recover the monies paid by way of child support from the mother and the Child Support Registrar.   The sum in question was $4,290.32. 

The Child Support Registrar appealed, the mother did not.  The question to be determined on the appeal was whether s.143 of the Assessment Act was limited to recovery from the mother. 

The Full Court held:

· Nothing in the Assessment Act specifically or by necessary implication provides for recovery from the Child Support Registrar;

· The word recovery means recovery by the payer from the payee, that the construction was consistent with principles of agency, the CSA being the agent pursuant to the Child Support (Registration and Collection) Act 1988 of a disclosed principal the mother;

· S.141 of the Assessment Act is not an alternative source of jurisdiction that supports an order against the Child Support registrar for repayment.  The section creates general powers of the Court under the Assessment Act.  It does not create a power to make an order that is not otherwise within the specific provisions of the legislation.   

E. PRACTICE AND PROCEDURE

(a) Injunctions

· Deputy Commissioner of Taxation v Kliman (2002) Fam CA 629

This case considers the power of the Court to grant an injunction on the application of an intervenor to proceedings, the Deputy Commissioner of Taxation (DCT).  The DCT sought an injunction restraining the husband and wife from disposing of property pending the determination of property settlement 

Ellis ACJ and Finn J held 

“As to the source of power in the Act to make the interlocutory restraining (or asset preservation orders sought by the DCT, s114(3) could on its face be relied on by an intervenor in proceedings between parties to the marriage for property settlement, given that there is no express limitation on the sub-section as to the parties who can make an application under the sub-section.”

Their Honours however went on to consider the source of power to make an asset preservation order and held such power may be s.34 rather than s. 114(3).  Their Honours examined the circumstances in which an asset preservation order could be made on the application of a third party.  They concluded in the present case there was insufficient evidence before the Court to know whether it was appropriate to make such an order and held:

“As was made clear by the High Court in Sterling Industries (supra) and by the Full Court of this Court in Waugh (supra), asset preservation orders should not be lightly made.”  

(b) Parentage Testing

· McK and K v O (2001) Fam CA 990

In McK and K -v- O (2001) Fam CA 990 a mother and maternal grandmother applied to the Court for a declaration that a male who had died in July 1999 was the father of the mother's child.  The applicant’s purpose in seeking the declaration was stated to be to have the father's details included on the child's birth certificate, and so the child could use the father's name. 

At the time of the application to the Court, the child, who was born on 9 October 1998, was subject to an order pursuant to the Children (Care and Protection) Act 1987 (NSW) which provided the child was subject to the supervision of an officer of the Department of Community Services (DOCS) and placed into the custody of the deceased father. 

In December 1999 samples were obtained from the deceased's body, the mother and child and submitted for DNA testing.  A report was prepared which was sought to be tendered in evidence in the proceedings.  The application was brought with the consent of DOCS (see s.69ZK(b)).  The applicants sought to rely on the provisions of s.69ZC:

“69ZC(1)   [Reports in evidence] 

A report made in accordance with regulations covered by paragraph 69ZB (b) may be received in evidence in any proceedings under this Act.”
The trial Judge (Mullane J) considered s.69ZC s.69W(1) s.69X (1) (the provisions of the Act which provides for the making of a parentage testing orders).  His Honour found that no application had been made for a parentage testing order.  He further found that no parentage testing order could have been made, firstly because there were no other current proceedings before the Court, and secondly and of critical importance in the instant case because the provisions of the Act relate to “a child, a person known to be the mother of the child or any other person”.  Mullane J also considered the regulations which provide for bodily samples to the taken from a "donor" who is required to sign a declaration, and be present when his/her bodily samples are placed in a container.  His Honour found "It is clear that the applicants could not have obtained an order for parentage testing in the present circumstances" ie that testing can only be carried out on live persons. 

Mullane J also considered whether, absent other proceedings before the Court, there was power to make a paternity declaration.  His Honour noted the power to make a declaration in respect of validity of a marriage (s.113 ) or interests in property (s.78) or in divorce proceedings under s.55A.  He held that s.69VA which provides:

“69VA     As well as deciding, after receiving evidence, the issue of the parentage of a child for the purposes of proceedings, the court may also issue a declaration of parentage that is conclusive evidence of parentage for the purposes of all laws of the Commonwealth.”

was not a "free standing power", and that the section was dependent upon there being proceedings in which the parentage of the child was in issue to make such a declaration.  

The applicants also argued that the declaration sought could be made under the "welfare" power s67ZC.  Mullane J rejected the submission that the declaration could be made under s.67ZC.  His Honour concluded that the application failed because the DNA testing certificate was inadmissible because there was no power to grant the declaratory relief sought absent other proceedings before the Court.

This case highlights the limitations on the Court's power and its ability to deal with technological advances notwithstanding consequences flowing from the technology, ie the birth of children, their upbringing and issues relating to their welfare are ones which the Court is uniquely equipped to handle. 
(c) Contempt

· Tate v Tate (2002) Fam CA 356

This case involved an appeal by the husband against his conviction for contempt of Court and on severity of sentence.  The husband was charged with 13 counts of breaches of orders including breach of injunctions restraining him from disposing of assets.  The husband admitted one charge.  The Judge in dealing with the application did not refer to the appropriate standard of proof to be applied:

The application was brought under s.112AP.  The Full Court held, having regard to the rules of Court and the provisions of s.112AP, the offences, if found, constituted offences arising under an Australian Law with the terms of the Evidence Act (Cth) 1995.  s141 of the Evidence Act provides that the standard of proof is “beyond reasonable doubt”.  As it was clear that a number of the charges had not be proved beyond reasonable doubt  the appeal in relation to those charges was upheld.

F. MARRIAGE

In Re Kevin (Validity of Marriage Transsexual) (2001) FLC 93-087

In this case the Court was required to determine the validity of a marriage between woman and a female-to-male transsexual.  The parties to the marriage sought a declaration that their marriage was valid, an application which was opposed by the Commonwealth Attorney-General (“the Attorney General”).  The Court found that a post-operative transsexual can marry as a person of their reassigned gender, and hence granted the declaration.  The case was heard by Chisholm J in April and May of 2001, and was appealed to the Full Court by the Attorney General.  The Full Court heard the appeal and has not yet handed down its decision.  

(i)
Facts

Kevin was born a female, but since a child had identified as a male.  He presented as a male throughout his adult life.  In 1995 he underwent sexual reassignment treatment, and in 1997 he changed his name from Kimberly to Kevin.  In 1998 Kevin changed his sex to male on his birth certificate, as allowed under State law.  Kevin met Jennifer in 1996 and they began a heterosexual relationship.   Jennifer was aware of Kevin’s transsexuality, and they started living together and agreed to marry.  In May 1997 the couple investigated the use of IVF technology to conceive a child.  This was successful and Jennifer gave birth to a boy in 1999.  The couple were married in August 1999 by an authorised celebrant.  

(ii)
Issues

The issue to be determined by the Court was whether or not Kevin was a man at the time of the marriage ceremony.  Because the Marriage Act (Cth) 1961 (“the Marriage Act”) requires that the parties to a marriage must be a male and a female, the marriage could only be deemed valid if Kevin was in fact a man.  The Attorney General argued that the English decision in Corbett (otherwise Ashley) (1971) P 83 held that a person’s sex (ie whether they are a man or a woman) is determined by their biological sexual constitution.  On the Corbett (supra) test, Kevin would be deemed a woman.  

There was a wealth of evidence presented to the Court concerning medical evidence on transsexualism, on sexual development and identification, and on the various biological indicators which denote a person’s “sex”, such as chromosomes, gonads, genitals, and psychological indicators such as “brain sex”.  Chisholm J assessed all of this evidence, and came to the conclusion that in addition to biological characteristics, there are important psychological characteristics which must be included in a determination of a person’s sex.  In this case, the fact that Kevin had always perceived himself as male and had undertaken reassignment surgery, was perceived by family, friends and work colleagues as male, and was identified as a male for other legal purposes meant that he could marry as a male.  The Court found that the terms “man” and “woman”, as set out in the Marriage Act, should be used in their ordinary and everyday meaning.  This meaning included the chosen reassigned sex of post-operative transsexuals.  

(iii)
Meaning of Family and Marriage

The case of In Re Kevin (supra) engages with general issues of marriage and “family”, as these concepts underpin some of the legal and medical commentary surrounding the meaning of a “man” for the purposes of marriage.  In his thorough approach to the issue, Chisholm J engaged in some discussion of the traditional basis for marriage, and the traditional roles ascribed to men and women within marriage.  It was implicit in the evidence presented that Kevin sought to argue that his status as a man was in part reflected by his undertaking of socially accepted roles of husband and father.  It appears that in seeking validity of their marriage, Kevin and Jennifer wanted their own family to conform with the traditional “nuclear” family.  This is illustrated in the evidence of Matthew, Kevin’s father-in-law: 

“Since meeting him [Kevin] my singular impression of him has been that he is definitely masculine in his thinking and manner.  This opinion was formed particularly by my observations of Kevin in his interaction with Jennifer, his interests, his aptitude in respect of home maintenance and building work and the manner in which he has fulfilled his role as husband and father in his family life.” (at 61).  

Similarly, other relatives of Jennifer supported Kevin as “a man, as a husband to Jennifer and as a father to his son”(at 63).

Before Chisholm J, Mr Burmester QC, who appeared on behalf of the Attorney-General, argued that the law was correctly stated in an English decision of Corbett v Corbett (otherwise Ashley) (1971) P83; (1970) 2 All ER 33.

Chisholm J carefully analysed the reasoning in Corbett (supra) (a case involving a male to female transsexual (April Ashley) who was noted by Ormrod J as having male external genetalia without any evidence of internal or external female sex organs and therefore being of male genital sex.  “She” was also noted as psychologically being “transsexual” and “living and passing as a woman more or less successfully”.  Chisholm J extracted six criteria which he noted as the basis of Ormrod J’s argument:

“(1)
the biological sexual constitution of all individuals is fixed at birth and cannot be changed (major premise);

(2) Ms Ashley’s biological sexual constitution at birth was male (minor premise);

(3) Therefore Ms Ashley’s biological sexual constitution remains male (conclusion);

(4) Therefore, Ms Ashley’s true sex is male;

(5) The validity of the marriage depends on the Ms Ashley’s ‘true sex’;

(6) Therefore, the other party being a man, the marriage is invalid.”

but departed from the reasoning of Ormrod J at point 4 and substituted his analysis:

“(1)
The biological sexual constitution of all individuals is fixed at birth and cannot be changed (major premise);

(2) Ms Ashley’s biological sexual constitution at birth was male (minor premise);

(3) Therefore Ms Ashley’s biological sexual constitution remained male (conclusion);

(4) Whether a person is a man or woman depends solely on the person’s biological sexual constitution;

(5) Since Ms Ashley’s biological sexual constitution was male, she was a man.

(6) Therefore the other party being a man, the marriage is invalid.”

Chisholm J’s point of departure from Ormrod J’s reasoning was that in Point 4, the term biological sexual constitution being the basis of the definition of “true sex”, Ormrod J failed to take into account social and psychological matters, without any reason for so doing.  His Honour found point 1 and 2 to be statements of fact.  In discussing point 4 his Honour said:

“It is now clear that step 4, which I have highlighted, is the critical step.  It is the kernel of the judgment, the fundamental conclusion that congruent biological factors exclusively determine whether a person is a man or woman.  What kind of proposition is it?  It purports to be a statement of law, setting out the criteria to be applied in determining whether a person is a man or a woman.


What is remarkable about this proposition is that nothing has been said to support it.  No relevant principle or policy is advanced.  No authorities are cited to show, for example, that it is consistent with other legal principles.  This lack of any supporting argument has been obscured by a definitional sleight of hand, using the term ‘true sex’.  The use of this language creates the false impression that social and psychological matters have been shown to be irrelevant.  To this point in the judgment therefore, the assertion that the legal criteria for determining whether a person is a man or woman for the purpose of marriage is the person’s ‘biological sexual constitution’ is quite unsupported.”
He noted Ormrod J’s analysis of “the relevance of sex in the law” and set out Ormrod J’s finding:

“sex is clearly an essential determinant in the relationship called marriage because it is and always has been recognised as the union of a man and a woman.”

Chisholm J noted that to that point in his analysis Ormrod J treated “true sex”, “sex” and “biological sex” as equivalent to each other and:

 “that each was treated as the sole criterion for being a man or a woman.”  

On the key issue of whether matters other than biology should be taken into account, Chisholm J noted that Ormond J gave his reasons as:

“ … Having regard to the essentially hetero-sexual character of the relationship which is called marriage, the criteria must, in my judgment be biological…”

…

“ … the criteria must, in my judgment, be biological, for even the most extreme degree of transsexualism in a male or the most severe hormonal imbalance which can exist in a person with male chromosomes, male gonads, and male genitalia cannot reproduce a person who is naturally capable of performing the essential role of a woman in marriage …”

Chisholm J noted the academic criticism of Ormond J’s reasoning.  He also critically examined the emphasis on the word “natural” in respect of performing sexual acts.  He concluded:

“Given that marriage is a social and legal institution which includes people who are infertile or by reason of illness or otherwise are unable to engage in genital penetrative intercourse, it seems to me odd, rather than self-evident, to treat capacity for genital intercourse as “the essential” role of a woman (or a man) in marriage.”

Chisholm J concluded that Corbett (supra) did not “provide persuasive reasons” for either the proposition that a person’s “biological sexual constitution” should be the criteria for determining whether a person is a man or a woman for the purposes of marriage nor for the proposition that determination of validity of marriage should hinge on an assumption that because a person is male (or female) at birth, the person must be male (or female) at the date of marriage.  He further rejected Mr Burmester’s submission that the Court should depart from the findings in Corbett (supra) because to do so would involve the danger of impermissible law reform.

(iv) 
New Families 

There is considerable reference in the judgment to international legal developments regarding legal recognition of transsexuals in marriage and for other purposes.  Chisholm J refers to many decisions in Australia and overseas which are based on human rights and humanitarian considerations, and include social policy goals of inclusivity and acceptance of diversity within social and familial structures.  He also adopted this approach.  In summary, he stated that the first basis for his decision was that

“acknowledging the sex-reassignment respects the rights of the individual concerned.  Sometimes, this is expressed in terms of human rights.  Sometimes, it is expressed in terms of avoiding further suffering for individuals who have usually had more than their share.  Sometimes it is expressed in terms of compassion, or a desire to mark acceptance of people who are different.  Secondly, acknowledging the re-reassignment assists the individuals to integrate into society.”  

On this level, the decision in In Re Kevin (supra) marks an acceptance of new forms of family, notwithstanding the fact that in this case the family is based on the traditional heterosexual model.  

Chisholm J stated his conclusions at para 330 of the judgment as follows:

“(1)
For the purpose of ascertaining the validity of a marriage under Australian law, the question whether a person is a man or a woman is to be determined as of the date of the marriage.

(2) There is no rule or presumption that the question whether a person is a man or a woman for the purpose of marriage law is to be determined by reference to circumstances at the time of birth.  Anything to the contrary in Corbett does not represent Australian law.

(3) In the context of the rule that the parties to a valid marriage must be a man and a woman, the word “man” has its ordinary current meaning according to Australian usage.”

We can only wait to see if Nicholson CJ, Ellis and Brown JJ agree.

G. APPEALS

(a) Re Exercise of discretion – order to respondent who has not cross appealed

· Wall v Wall (2002) Fam CA 257

In this case following judgment at trial the husband appealed.  The appeal was allowed, but before the judgment was handed down, the High Court determined Allesch v Maunz (2000) FLC 93-033.  The Full Court decided it was an appropriate case for allowing fresh evidence and thereafter-exercise of its discretion.  The husband received an inheritance of $1.3M after the trial but before the appeal Judgment was handed down.  The wife had not filed a cross appeal.  The husband submitted that although the Court had power under s.94(2) to make an order more favourable than the earlier orders made by the trial Judge it was a proper exercise of the Court’s discretion not to do so.  The wife submitted the Full Court in the re exercise of its discretion should proceed in exactly the same way as a trial Judge.  The Full Court held pursuant to s.94(2) that it could exercise its discretion to make an order in favour of the wife which was more favourable than the order received by her from the trial Judge.

H. HAGUE CONVENTION

(a) Rights of Custody 

· Brooke v Director General, Department of Community Services (2002) Fam CA 258

I commend this case to you as for a fresh look at the perquisite under the Family Law (Child Abduction Convention) regulations as to the meaning of “right of custody”  

The mother of a young child who was living in Canada applied on separation to the Canadian Court for orders for sole custody, and permission to take the child to live in Australia.  The mother’s application was adjourned and an order was made restraining the mother from removing the child from the jurisdiction of the Court for a period of one week or until the hearing on the merits of the parties’ respective applications.

In breach of that order the mother left British Columbia (BC) with the child and travelled to Australia.  The Central Authority sought an order for the return of the child.  The mother argued at trial that the husband did not have a “right of custody” under BC law.  The only issue before the trial Judge and on appeal was whether rights of custody were vested in the Supreme Court of BC.   

The Full Court held the Supreme Court of BC did have a right of custody.  Their Honours held:

“where a foreign court is properly seised of an issue as to where a child should reside and where, whilst those proceedings are pending the child is removed from the jurisdiction of that Court without the consent of the Court then, where an application is properly brought … The Australian court is bound to recognise the rights of custody that repose in that Court where the rights of custody include the right to determine the place of residence of the child.” 
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