Introduction

The Chief Justice had proposed delivering a paper entitled “The Interplay between Family Law and International Treaties in Australia”.  Unfortunately he is  unable to attend. For a variety of reasons it is not appropriate for me at this time to deliver a paper on that topic.  I will however make a few general remarks, which I hope will be of interest to you before turning to a discussion on the conduct of appeals in the Family Court.

The Conventions most likely to be considered by family lawyers in the course of their practice are the Convention on the Civil Aspects of Child Abduction (“the Hague Convention”), the Convention on the Rights of the Child (“CROC”), the International Covenant on Civil and Political Rights (“the ICCPR”) and the Convention on the Elimination of All Forms of Discrimination against Women (“CEDAW”).

Initially I would like to say a few general words about the status of treaties under our law.  

It is commonly accepted that a treaty is not directly incorporated into Australian law by virtue of Australia becoming a signatory to the treaty or by ratification.  As Mason CJ and Deane J, with whom the majority agreed, said in Minister for Immigration and Ethnic Affairs v Teoh (1995) CLR 273:-

“25.
… the provisions of an international treaty to which Australia is a party do not form part of Australian law unless those provisions have been validly incorporated into our municipal law by statute. … So, a treaty which has not been incorporated into our municipal law cannot operate as a direct source of individual rights and obligations under that law…”.

Their Honours went on to note that such treaties may nonetheless impact on municipal law because:- 

“26. 
… Where a statute or subordinate legislation is ambiguous, the courts should favour that construction which accords with Australia's obligations under a treaty or international convention … at least in those cases in which the legislation is enacted after, or in contemplation of, entry into, or ratification of, the relevant international instrument. … because Parliament, prima facie, intends to give effect to Australia's obligations under international law.” 

Their Honours went on to note that:-

“28.
… an international convention may play a part in the development by the courts of the common law.”  And that “The provisions of an international convention … may be used by the courts as a legitimate guide in developing the common law.” 

However, their Honours added a cautionary note when they said:-

“28.
… But the courts should act in this fashion with due circumspection when the Parliament itself has not seen fit to incorporate the provisions of a convention into our domestic law. Judicial development of the common law must not be seen as a backdoor means of importing an unincorporated convention into Australian law. …”

Turning then to the Conventions to which I earlier referred.

I. Convention on the Civil Aspects of Child Abduction

Australia ratified the Convention on the Civil Aspects of Child Abduction (“the Hague Convention”), the Convention with which family lawyers are most familiar, on 29 October 1986.  That Convention was incorporated into our domestic law by s.111B of the Family Law Act (Cth) 1975 and by the making of the Family Law (Child Abduction Convention) Regulations in 1986 (“the Regulations”), to which the Convention is annexed. 

Certain consequences flow from the fact that the Convention has thus been incorporated into our domestic law.

Firstly, it is the Regulations and not the Convention which have the force of law in Australia. The Regulations generally follow the language of the Convention but are not identical to it. There are some provisions of the Convention that are not reproduced in the Regulations, and there are provisions in the Regulations that do not appear in the Convention. In the case of any discrepancy, it is the Regulations that prevail. Any provision in the Convention that does not appear in the Regulations cannot be ‘read in’. 

Secondly, being domestic legislation, the Regulations are to be interpreted in accordance with the ordinary principles of statutory interpretation, with which you are all familiar. This is so even where the terms used in the Regulations are identical to those in the Convention.  It is only if the words in the Regulations are ambiguous or obscure, or when a literal interpretation would lead to a result that is ‘manifestly absurd or unreasonable’ that the Court may look at extrinsic material including the Convention being implemented, to aid in the interpretation of the Regulations.

A good example is the interpretation of the ‘grave risk’ defence contained in Article 13(b) of the Convention and re-enacted in essentially the same language in Regulation 16(3)(b).  International opinion, (see the recently published Conclusions and Recommendations of the Fourth Meeting of the Special Commission to Review the Operation of the Hague Convention of25 October 1980 on the Civil Aspects of International Child Abduction (22–28 March 2001)) is that the Convention should be interpreted in light of its autonomous nature, and that the ‘grave risk’ defence should be construed narrowly.  However, in JLM v Director General, Department of Community Services and DP v Commonwealth Central Authority (2001) ALR 402, the High Court when considering the Regulation did not adopt that construction.

II. Convention on the Rights of the Child (“CROC”)

The Family Law Reform Act 1995

The Family Law Reform Act 1995 (Cth) (“the 1995 amendments”) inserted into the Family Law Act certain provisions similar to some provisions contained in the Convention on the Rights of the Child.  That Convention was specifically referred to in the Explanatory Memorandum to the Bill, and the Convention’s influence in the 1995 amendments was recognised by the Full Court in B and B: Family Law Reform Act (1997) FLC 92-755; 21 Fam LR 676.

The 1995 amendments inserted section 65E, which reworded the paramountcy principle in terms of the ‘best interests’ rather than the ‘welfare’ of the child and new provision, s.60B, a section which draws on the language used in CROC, however, it draws selectively from the Convention rather than incorporating it generally. 

The refugee cases

In two matters recently before the Court, arguments were advanced based on the Convention and the best interests requirement in the Family Law Act.  In addition, the Court was required to consider the interaction between the Family Law Act and the Migration Act 1958.  For those interested in the detail, the judgements are available at (2002) FamCA at 834 and 860.  However, it is not yet clear whether either applicant will appeal, the appeal period not having as yet expired.

International Covenant on Civil and Political Rights (“ICCPR”) and the Convention on the Elimination of All Forms of Discrimination against Women (“CEDAW”)

On occasions, in the consideration of a parenting case that involves a proposal to relocate the residence of a child, parties have sought to rely on the International Covenant on Civil and Political Rights  to support a submission relating to freedom of movement.  Additionally, as resident parents are statistically more likely to be female, the Convention on All forms of Discrimination against Women has been relied upon in a number of cases in support of a submission that restrictions placed upon the freedom of movement of a resident parent operate in a way which is affected by gender.

Those arguments were considered by the Full Court in B and B: Family Law Reform Act (supra) and the High Court in U v U [2002] HCA 36 (5 September 2002).
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