I now turn to discuss a more practical subject, namely the conduct of appeals in the Family Court where the appeals are heard by a Full Court or by a single Judge exercising the jurisdiction of the Court.

Following the advent of the Federal Magistrates Court, the Family Law Act provides for appeals from decrees in three categories:-

1.
from courts other than the Federal Magistrates Court and other than courts of summary jurisdiction, i.e. from a practicable viewpoint, from a single Judge of the Family Court, of a Family Court of a State or of certain Supreme Courts;

2.
from the Federal Magistrates Court;

Appeals in categories 1 and 2 are by way of rehearing and an appeal does not lie from a prescribed decree except by leave.

3.
from courts of summary jurisdiction, which appeals proceed by way of a hearing de novo and, as a result, leave to appeal is not required from a prescribed decree.

Appeals From Federal Magistrates Court

In the year ending 30 June 2001, 23 appeals were filed from decrees of the Federal Magistrates Court, of which the Family Court heard 10 during the course of that financial year.  The jurisdiction of the Court was exercised by a single Judge in all but one of those appeals.

In the year ending 30 June 2002, 83 appeals were filed from decrees of the Federal Magistrates Court of which the Family Court heard 34 during that year, the jurisdiction of the Court in each such appeal being exercised by a single Judge.

There are no statistics available at this stage for the first quarter of the current financial year but one could reasonably assume that over the coming years, the number of such appeals will increase.

There would, however, appear to be some confusion in the minds of a number of practitioners as to how the jurisdiction in relation to appeals from a decree of the Federal Magistrates Court is exercised.  The Act (s.94AAA(3)) provides that the jurisdiction of the Family Court in relation to such appeals is to be exercised by a Full Court unless the Chief Justice considers that it is appropriate for such jurisdiction to be exercised by a single Judge.

Practitioners should not assume, as a number have, that the Chief Justice (or his delegate) will always consider that it is appropriate for the jurisdiction in relation to such appeals to be exercised by a single Judge.  In the current year, the jurisdiction is to be exercised in at least one such pending appeal by a Full Court, apparently to the great surprise of the solicitor for the appellant who happens to practise in the Newcastle area.

Appeals From Courts of Summary Jurisdiction

In the two years ending 30 June 2001 and 2002, single Judges heard and determined 89 and 98 appeals respectively from decrees of courts of summary jurisdiction, i.e. from State Magistrates.  

There are indications that s.96 of the Act may be amended to provide that appeals from courts of summary jurisdiction will no longer proceed by way of a hearing de novo but, like appeals from the Federal Magistrates Court, will proceed by way of rehearing, the jurisdiction to be exercised either by a Full Court or, if the Chief Justice considers that it is appropriate, by a single Judge.  If s.96 is so amended, I would assume that similar amendments would be made to the relevant provisions of the Child Support (Assessment) Act 1989 (Cth) and of the Child Support (Registration and Collection) Act 1988 (Cth).

Amendments to Rules of Court

As a consequence of the advent of the Federal Magistrates Court, it has been necessary to rewrite the Rules of Court relating to appeals.  Following discussions at meetings of the Judges of the Appeal Division, instructions are now with the Parliamentary draftsperson.  

The new Rules will provide for the practice and procedure to be adopted in relation to appeals:-

1.
to a Full Court, including where the appeal is from a decree of the Federal Magistrates Court and the jurisdiction is to be exercised by a Full Court  -  Order 32.

2.
from a decree of the Federal Magistrates Court in relation to which the jurisdiction is to be exercised by a single Judge  -  Order 32B.

3.
from a decree of a court of summary jurisdiction.

The Rules will also provide for the procedure to be adopted where an application for leave to appeal is to be determined by the Full Court, Order 32A, as well as where the application for leave to appeal from a prescribed decree of the Federal Magistrates Court is to be determined by a single Judge, Order 32C.

If the indications signalled in relation to amendments to s.96 are accurate, I have no doubt that leave will be required to appeal from prescribed decrees made in a court of summary jurisdiction.  The Rules would require further amendment, I would think, to bring the procedure relating to such appeals and applications for leave to appeal in line with appeals and applications for leave to appeal from decrees of Federal Magistrates.

Where the appeal is to be heard by a Full Court, the proposed amending Rules, if adopted, will provide a procedure which will involves Judges at an early stage of the appeal process, including the conducting of directions hearings and settlement conferences.

Conduct of Appeals 

Turning now to the conduct of appeals, the foundations of the submissions which an advocate may advance at the hearing are the grounds of appeal.  As a consequence, care must be taken in the drafting of those grounds.  Before drafting grounds of appeal, it is important that one have a thorough understanding of the principles upon which the Court acts, particularly when reviewing discretionary judgments.  In addition, one must have a knowledge of the relevant provisions of the Family Law Act applicable to appeals, particularly as certain orders may now be made by a single Judge and certain applications may be heard and determined by a single Judge whereas formerly those orders could only be made and the applications heard by a Full Court (ss.94AAA(8) and (10)).

The provisions are to be found in Part X of the Act, ss.93 to 95 inclusive and in Order 32 and Order 32A.

Before proceeding further, there are, however, two preliminary observations which I wish to make.

Firstly, an appeal lies from a decree of the Court, not from findings.

Secondly, I wish to emphasise the words of Kitto J. in Australian Coal and Shale Employees’ Federation v The Commonwealth (1953) 94 CLR 621 at 627, namely:-

“… the true principle limiting the manner in which appellate jurisdiction is exercised in respect of decisions involving discretionary judgment is that there is a strong presumption in favour of the correctness of the decision appealed from, and that the decision should therefore be affirmed unless the court of appeal is satisfied that it is clearly wrong.”

Those observations should be in the forefront of your mind when advising in relation to an appeal particularly one arising out of a discretionary judgment and formulating your submissions.

I cannot over-emphasise those two factors, namely that an appeal is against orders, not findings and that there is a strong presumption in favour of the correctness of the decision appealed.

Applicable Principles

Most but not all appeals to the Court are appeals against discretionary judgments.  The manner in which an appeal against an exercise of discretion should be determined is governed by established principles which are set out in House v The King (1936) 55 CLR 499 at 504.

The applicable principles have additionally been referred to in a number of well known authorities, including Lovell v Lovell (1950) 81 CLR 513 at 519, Edwards v Noble (1971) 125 CLR 296, De Winter and De Winter (1979) FLC 90-605, Gronow v Gronow (1979) 144 CLR 513, Mallet v Mallet (1984) 156 CLR 605 at 614 and 621 and Norbis v Norbis (1986) 161 CLR 513 at 518.

Other grounds of appeal commonly relied upon relate to the adequacy of reasons, bias, denial of natural justice and procedural unfairness.

As to the applicable principles in relation to the adequacy of reasons, see Bennett and Bennett (1991) FLC 92-191 and Merriman and Merriman (1993) FLC 92-422 and the cases referred to therein.  As to the applicable principles in relation to bias, see Kennedy and Cahill (1995) FLC 92-605 and the cases therein referred to.  As to the applicable principles in relation to procedural unfairness involving litigants in person, see Re F: Litigants in Person Guidelines (2001) FLC 93-072.  

Notices of Appeal

Most Notices of Appeal arising out of a discretionary judgment should thus assert an error in the exercise of the trial Judge’s discretion arising out of him acting upon a wrong principle, allowing extraneous or irrelevant facts to influence him, failing to take into account some material consideration, mistaking the facts or failing to give appropriate weight to a relevant factor or assert that upon the facts the result embodied in the order is unreasonable or plainly unjust.  

Appellants are required to specify in their Notice of Appeal and cross-appellants in their Cross-Appeal the decree sought in the appeal or cross-appeal in place of that appealed from.  All too frequently, the decree sought is set out in a form which the Court could or would not make or which, if made, would be unenforceable.  Examples frequently seen are that by way of property settlement and lump sum maintenance, the husband pay to the wife $X without reference to s.77A or, worse still, that the husband pay to the wife 60 per cent of the net value of their assets, whatever that might mean.

Notice of Contention

Practitioners not infrequently overlook that if, in the Family Court, the respondent to an appeal proposes to contend that the order of the trial Judge should be affirmed on grounds other than those relied on by the trial Judge, but does not seek a discharge or variation of any part of the order, he/she need not file a Notice of Cross-Appeal or a Notice of Contention.  However, in such an instance, early notice of the contention should be given to the appellant.

Grounds of Appeal

The Rules provide that a Notice of Appeal shall set out briefly but specifically the grounds relied upon in support of the appeal.  As Hutley J. pointed out in 
M. Lewis Plant Hire Pty Limited v Thomspon (unreported, NSW Court of Appeal, 2 November 1976):-

“A proper notice of appeal should perform, amongst other functions, an intimation to the court and to the respondent, of the legal grounds upon which the judgment appealed against will be challenged.  Many fail to do this and, if they do the appellant, in my opinion, should be deprived of his costs.”

Those observations were referred to with approval by the Full Court in Webster v Webster (1998) FLC 92-832 where the appellant, in a Notice of Appeal, relied upon 60 grounds, reduced, following intervention by the Court, to 16.  Unfortunately, too many Notices of Appeal fail to comply with the rule to which I have referred and in many instances it is not until one reads the summary of argument that the basis of the appeal becomes apparent.  This problem is hopefully addressed in the proposed amending Rules by requiring that, within 14 days of instituting an appeal to be heard by a Full Court by the filing of a Notice of Appeal, the appellant file a pre-argument statement in which the issues to be agitated on the hearing of the appeal are concisely identified.

You can confidently expect that when arguing the appeal, you will be confined to arguments relevant to and in support of one or more of the grounds.  Unless leave is granted to amend the Notice of Appeal, you will not be permitted and should not expect to be able to advance arguments which do not relate to one or more of the grounds.  

Practitioners frequently overlook that fact.  For example, a ground may assert that inappropriate weight was attached by the trial Judge to a particular factor but practitioners, when arguing the ground, not infrequently seek to challenge the finding of fact.  That is not permissible.

Additionally, from time to time grounds of appeal sought to be relied upon are not grounds of appeal at all, but are more akin to submissions.  It is not the task of the Court to attempt to interpret the grounds in an effort to find a ground of appeal.  It is for the appellant and the cross-appellant to briefly but specifically set out each and every ground on which he/she wishes to rely.

Summaries of Argument

The other important pre-hearing document is the summary of argument.  The Rules presently provide for the time by which the parties must file their summaries.  See Order 32 rule 16B.

Unfortunately, this rule is observed by the profession more in the breach than in the observance, apparently, however, not only in the Full Court of the Family Court.  In Whyte v Brosch & Ors, on 5 November 1998, a Bench constituted by five members of the NSW Court of Appeal, indicated that a more robust approach than previously adopted would thereafter be adopted by that Court in cases of non-compliance with a rule similar to Order 32 rule 16B;  see also the judgments delivered in the three matters listed before the NSW Court of Appeal on 10 March 1999.

The Full Court of the Family Court has also indicated that a more robust approach will be taken in cases of non-compliance with the rule.  See Maiden v Maiden (Full Court, Brisbane, 8 November 1999).  

You should thus not be surprised if the Court reacts in cases of non-compliance with the Rule by either, for example, adjourning the appeal, standing the appeal down in the list, making orders for costs which affect individual members of the profession or the like.

Again, this problem is addressed in the proposed amending Rules.  It will be unlikely that a hearing date will be allocated prior to the filing of the summaries of argument.

In addition, a number of summaries of argument are not particularly helpful.  It is clear on reading them that insufficient time has been spent on their preparation.  The summary is an important and not a mere formal document which, in my view, will, in the years ahead, play an ever increasing role in the manner in which appeals are disposed of as it is possible that, in future, less reliance will be placed on oral submissions and greater emphasis on the written submissions.

The Hearing

You can expect that each member of the Bench, prior to the commencement of the hearing, would have read, as a minimum, the judgment of the trial Judge or of the Magistrate, the Notice of Appeal and the Cross-Appeal, if any, all summaries of arguments filed and at least those parts of the Appeal Book specifically referred to in the summary.  In most instances, the members of the Bench would have in fact read considerably more, if not all of the material contained in the Appeal Book.  The Judges thus have, at the very least, before the hearing commences, much more than a mere overview of the relevant facts, the reasoning of the trial Judge and the arguments of the parties on appeal.

You should assume that the members of the Bench are well aware of the principles applicable in the determination of the appeal.  If in a particular case, if they are not, they will inform you and seek your assistance.  You may wish to introduce your submissions, for example, by referring to the fact that the appeal is an appeal against discretionary orders but it is not necessary in oral argument to seek to read to the Court the well known portions of the authorities to which I have referred earlier which sets out the applicable principles.  You should also not proceed on the basis that the members of the Bench know nothing of the relevant facts and grounds of appeal and for that reason seek to read to them large parts of the Notice of Appeal and the reasons.

The Court does not expect to receive a lecture, no matter how learned, nor does it expect a dissertation on the obvious, for example, that it must regard, in determining an appeal against a residence order, the best interests of the child as the paramount consideration.

You should then make your submissions in support of the grounds of appeal in a succinct and clear manner.  If you propose arguing the grounds seriatim, you should inform the Court of that intention and proceed to make submissions in support of the first ground you wish to argue.  Conventional wisdom is that an advocate should commence with his best ground of appeal, certainly not the worst as unfortunately happens from time to time just because it is the first ground set out in the Notice.

You should complete your submissions under each ground before moving to the next, keeping the Bench informed at all times of which ground you are dealing with.

Sometimes, it is convenient to deal with two or more grounds together.  If you adopted this course, you should take care to advise the Bench of the various grounds which you are so addressing.

At times, it becomes clear that a particular ground or grounds of appeal cannot for an identifiable reason succeed.  In such circumstances, there is no harm in abandoning that ground or grounds.  Further, it is inappropriate for counsel to maintain grounds of appeal but to put little or nothing in argument in relation to them – In the Marriage of R (Children’s Wishes) (2002) 29 Fam LR 230.  This is not to say, of course, that an advocate should not be tenacious in appropriate circumstances.  You certainly should not be overborne by the Bench but you must use your common sense.

Many practitioners wish to read at length from reported decisions, notwithstanding that the Court has indicated that they are familiar with the principles referred to and the particular authorities upon which practitioners are relying.  In such circumstances, all you need is to ensure that you have referred the Bench to the relevant authorities and page references.

On occasions, practitioners overlook the fact that an appeal is not just another hearing at first instance.  As Barwick CJ. pointed out in Sharman v Evans (1977) 138 CLR 563 at 565, the system by which disputes between citizens are resolved under our system of law is one of trial.  It is not a system of resolution by appeal.  The trial is an adversary process where each side of the record is free to choose the ground and the manner upon and in which it will fight the case and contest the issues.  On appeal, each is bound by that choice unless, for special reasons, the appellate court allows a deviation to be made from that course.  Thus, except in the most exceptional circumstances, it would be contrary to all principle to allow a party, after a case has been decided against him/her, to raise a new argument which, whether deliberately or be inadvertence, he/she failed to put during the hearing when he/she had an opportunity to do so.

Practitioners also frequently overlook that a point cannot be raised for the first time upon appeal when it could possibly have been met by the calling of evidence in the Court below.  Where all the facts have been established beyond controversy or where the point is one of construction or of law, an appellate court may find it expedient and in the interests of justice to entertain the point, but otherwise, the rule is strictly applied.  

Practitioners ought to so structure their submissions in the way which in their view is more likely to persuade the court that their submissions are correct but in so doing regard should be had to the following comments of Gibbs CJ:-

“Fundamental to success in appellant advocacy, is the ability to perceive the point or points on which the resolution of the appeal will depend, and to cut a path direct to those points …  The skill lies in discerning what are the critical issues and in distinguishing between what is and what is not necessary to be presented to enable the argument directed to those issues to be properly understood.”

All too often, practitioners unfortunately concentrate on putting their submissions without listening to let alone engaging in an exchange with the Bench.  Dialogue between Bench and Bar is at the heart of our appellate system and such exchanges usually enable the Bench to better understand your submissions.

Re-Exercise of Discretion

It is important to note that in an appeal by way of rehearing from a discretionary judgment, an appellate court may, if the appeal is allowed, rather than remit the matter for rehearing, itself exercise the discretion in question.  If the Appellate Court re-exercises that discretion, it does so by reference to the facts and law as they appear at the time of the disposition of the appeal.  Thus, if the Court is minded to re-exercise the discretion, it is necessary that the parties be given an opportunity to adduce updating evidence so that the discretion can be exercised on the facts as they exist at the time of that re-exercise.  See Allesch v Maunz (2000) FLC 93-033.

It is the practice of the Court to enquire of the parties in such circumstances whether either wish to place such additional updating evidence before the Court.  I would emphasise the word updating.  However, as the Full Court observed in Boege and Boege (2001) FLC 93-084:-

“83.
It is quite inconsistent with the orderly and expeditious conduct of proceedings that in response to such a request as aforesaid, a party indicates merely that he/she would like the opportunity to investigate whether there might or may or may not be some further evidence which might be placed before the Full Court for the purposes of determining the appeal.”

I would indicate that the Attorney-General has been requested to amend the Act to provide that an appeal to the Full Court or to a single Judge exercising the relevant jurisdiction be an appeal in the strict sense rather than an appeal by way of rehearing.  The effect of such an amendment would be that the Court would re-exercise the discretion on the basis of the facts and circumstances as they were at the date of the hearing at first instance.

General

Practitioners should also remember that the members of the Bench are well aware that certain grounds of appeal appear from time to time in an unusually large number of Notices of Appeal.  For example, following the deliver of judgment in Bennett and Bennett (supra), many Notices of Appeal contained one or more grounds asserting that the trial Judge had failed to give reasons or adequate reasons for judgment.  Whilst in some cases there is substance in these “flavour of the month” grounds, all too often no cogent reasons are advanced in support of them.  In those circumstances, they ought not to have been relied upon but, having been, ought to be abandoned.  

Following the delivery of judgment by the High Court in CDJ v VAJ (1998) FLC 92-828, I have been surprised at the number of applications for leave to adduce further evidence upon the hearing of an appeal.  In the majority of such applications that have come before courts on which I have been sitting, no cogent arguments have really been advanced as to why the discretion should be exercised in favour of receiving the further evidence and one wonders why the application was made.  Further, practitioners do not appear to understand the principles which govern the exercise of the discretion.  It is not the equivalent of a ground of appeal.  For an example of a successful application, I would refer you to T and S (2001) FLC 93-086.

Costs

Finally, you would be aware that at the completion of the hearing of most appeals, unless there are circumstances which point to adopting another course, for example where judgment is reserved in a property matter in which a s.117C offer has been made, it is the practice of the Court to hear submissions in relation to the question of the costs of the appeal and the quantum thereof.  Practitioners should be prepared to make appropriate submissions as to whether an order should be made and, if so, the quantum.  Where it is appropriate, submissions relating to the granting of a costs certificate pursuant to the provisions of the Federal Proceedings (Costs) Act 1981 may be made.  It should be noted that such a certificate can only be granted upon the request of a party in the limited circumstances set out in that Act and one party cannot make a request for a certificate on behalf of another party.

I hope that these comments will assist you in preparing and presenting appeals.  I would be more than happen to answer any questions you may have, either now or at any opportune time hereafter.

1
11

