FAMILY LAW RULES 2004

CHAPTER 13 -  DISCLOSURE 
In the review of the Family Law Rules, discovery was seen as particularly in need of reform.

Criticisms of the existing process include:

· parties are largely in their opponent's hands as to the adequacy of discovery;

· the costs and delay associated with discovery;

· the use of discovery as a tactical weapon, particularly by “repeat” institutional litigants, wealthy litigants and on occasions by solicitors as a money-making exercise;

· the typical reluctance of parties to discover documents and take the obligation solemnly throughout the course of proceedings;

· the use of discovery as a “fishing expedition”;

· the “over-discovery” that arises from:

· the “any matter in question” test laid down in The Compagnie Financiere du Pacifique v. The Peruvian Guano Company
;

· lawyers’ fears of an action by disappointed clients for professional negligence associated with the Peruvian Guano test;

· lack of specificity about the facts and issues that are agreed and that are in contention;

· increased facility of use of documentary rather than oral communication made possible by technology;

· the production of particular records (e.g. payslips, cheque stubs, exact and unmarked copies of original documents) which, while in existence give rise to costs associated with discovery, inspection, and copying which are usually disproportionate to their forensic value.

Chapter 13 in the revised draft of FLR 2004 contains the rules in relation to discovery to be known as “disclosure’. The chapter is based primarily on the recommendations made in 3 reports:

· The Future Directions Committee Report 

· Danny Sandor “ Future Directions for documentary disclosure in the FCof A – Beyond the scattergun and the fishing rod” (2001)

· Report of the Disclosure subcommittee– Justice Mullane and Judicial Registrar Halligan (November 2001)

In his paper, Danny Sandor advocated the introduction of a tailored version of the Queensland disclosure rules.
 Mullane J. and Halligan JR who considered the Qld rules and the UK rules
, introduced as part of the Woolf reforms, preferred the Queensland rules because of their greater conciseness and clarity. 

The principal benefit of the Queensland scheme is that "if everything goes smoothly, there is neither a formal demand or order, nor an affidavit." However if self regulation and mutual co-operation does not work in any given case, the rules provide a number of consequences to encourage and enforce compliance with the regime.

The Queensland and UK rules marked a major reform of civil procedure, and were intended to and instrumental in bringing fundamental changes in attitudes to the conduct of litigation.  The revision of the Family Law Rules has a similar objective. 

The fundamental principles underpinning the reforms in Chapter 13 are:

· The codification of the duty of disclosure

· the bonding of the process to the main purpose and objective of the rules

· the adoption of the direct relevance test in disclosure of documents.

The duty of disclosure

Rule 13.01 provides

(1) Each party to a case has a duty to the court and to each other party to give full and frank disclosure of all information relevant to the case, in a timely manner.

(2) The duty of disclosure starts with the pre-action procedure for a case and continues until the case is finalised.

This rule reinforces these principles:

(a) the duty applies in all cases;

(b) the duty applies to the disclosure of information and documents;

(c) it is a duty which the court regards as very important and will scrutinise and enforce;

(d) it is a continuing duty starting with the pre-action procedure.

The importance of the duty of disclosure is emphasised in the Rules by the introduction of the following :

1. the parties are required to read the duty of disclosure before swearing the affidavit in the Form 1 and Form 1A;

2. the parties are required to acknowledge the duty of disclosure and give an undertaking as to their compliance with it at a certain stage of a case. Breach of this undertaking may be punishable as a contravention of an order under the Act (section s 112AA (c) and 70 NB (c));

3. rule 13.14 sends a clear message that the Court will take a serious view of non-compliance with the duty of disclosure and the Rules. It  provides :


If a party does not disclose a document as required under these Rules:


(a)
the party:


(i)
must not offer the document, or present evidence of its contents, at a hearing or trial without the other party’s consent or the court’s permission;


(ii)
may be guilty of contempt for not disclosing the document; and


(iii)
may be ordered to pay costs; and


(b)
the court may stay or dismiss all or part of the party’s case.

the direct relevance test - documents

Rule 13.07 imposes a duty of disclosure on a party of documents in the possession or control of the party that are "directly relevant” to an issue.

This follows the lead taken in the United Kingdom and Queensland
 in eliminating the extremely wide test established by The Compagnie Financiere du Pacifique v. The Peruvian Guano Company
which required discovery of documents which may ( not must) either directly or indirectly enable the party requiring the affidavit either to advance his own case or to damage the case of his adversary. 
Gone are the days where the court will allow “ general discovery” ie “ an order that a party produce all documents in the party's possession or control relating to the issues in dispute.”

There may be arguments about what is “directly relevant” to an issue. The Court’s case management process in the Resolution Phase is directed at assisting parties to identify the real issues. The concept of the case summary document is still favoured by many in the court and it would go a long way to assisting parties confine their disclosure as intended in the revised rules. However even without this, it must be remembered that the point at which the full disclosure of documents process is possible is in the Determination Phase – by which time parties should be clear on the issues going to trial and the documents relevant to those issues. 

The requirement to disclose “directly relevant” documents will introduce a higher standard of assessment in the sifting and examination of a client’s documents.  This will force practitioners to focus attention at an early stage upon the real issues in dispute and the documentary evidence that goes directly to those issues.

Main purpose and the family Law Rules.
Qld and the UK, as a part of the significant change in focus in Rules, introduced the principle of overriding objectives or purposes. This concept has been adopted in the revised rules in Part 1.2. 

Rule 1.04 provides that the main purpose of the Family Law Rules 2004 is to ensure that each case is resolved in a just and timely manner at a cost to the parties and the court that is reasonable in the circumstances of the case. 

Rules 1.06 and 1.07 set out how these principles are to be applied in a practical sense in the management of a case. Rule 1.08 sets out the Court's expectation that parties will help the court achieve the main purpose.

These principles are to be applied by the court when applying and interpreting the rules in a case. The factors particularly relevant to disclosure include proportionality, controlling costs and delay.  When managing a case the court would expect parties to limit disclosure to that which is necessary to resolve a case.  They will be expected to cooperate in the process and to seek disclosure orders only where this is justifiable, to minimise costs. It may, for example, be reasonable to only require disclosure of documents coming into existence after a particular date, or to limit the search to documents in some particular place or places, or to documents falling into particular categories. 

OVERVIEW OF CHAPTER 13

Part 1. 

sets out the general duty of disclosure and provides that it applies from pre-action procedures to the finalisation of the case.

Division  13.1. 2

sets out the Duty of Disclosure in Financial cases (including enforcement cases)

· The duty applies to all parties in Financial cases except for third parties (parties who are not husband or wife) unless their financial circumstances are relevant to the issues. For example,  parties such as the Child Support Registrar or DCT would not be subject to the duty of disclosure under this Division, but are subject to the general duty of disclosure of documents relevant to the issues.

· Rule 13.04 sets out what was formerly in O17 r 3 , but the requirements as to the disclosure of information relevant to the parties financial circumstances have been extended significantly to ensure the rule is contemporary and relevant and useful  in relation to complicated financial structures as well as not so complicated arrangements.

· Parties must file a Form 13 Financial Statement in all financial cases and an affidavit is allowed where further information is needed to fully discharge the duty of disclosure. This must be updated before certain events and when seeking a consent order.

Part 13.2 Duty of disclosure – documents 

This Part is divided into 2 divisions
In the general division – Division 13.2.1 it sets out 

· to what documents the duty applies (r 13.07).

·  when a party is entitled to (and how to arrange) inspection of documents, and costs of inspection (rr 13.08 to 13.11)

· what documents need not be produced (Rule 13.12) A valid claim of privilege against disclosure is still protected. Such a claim is to be made by affidavit by an individual knowing the facts giving rise to the claim and must be filed and served within the time set for delivery of copies of documents to other parties.
· consequences of non disclosure. (13.14) 

Division 13.2.2 Disclosure of documents - certain cases

Rules 13.17 and 13.18 

 set out the disclosure rules that apply to applications for divorce, nullity, validity, maintenance only, child support only, applications in a case, contravention and contempt applications and small claims.

In these cases the parties:

· must comply with the general duty of disclosure,

· must comply with any of the specific rules requiring disclosure for example the general duty of disclosure in 13.01 and the requirement to produce or exchange documents prior to events in rules 4.15, 12.03, 12.05 

·  may at any time apply for specific orders for the disclosure of documents.

Division 13.2.3 Disclosure of documents - certain cases

Rules 13.19 to 13.24

 sets out the disclosure rules that apply to all applications for final orders except applications for nullity, validity, maintenance only, child support only. This process (steps 1 to 6) is in addition to the requirements in rules 4.15, 12.02, 12.05 and any specific orders for the disclosure of documents that may be made by the court at any of the court events.
Under this Division the process, in general terms, is as follows:

1. after the final resolution event , a party may request the other party to provide a list of documents (13.20 (1)) ie not an affidavit of documents.

2. the other party must within 21 days provide a list of documents to which the duty of disclosure relates (13.20 (2))
3. the first party can seek copies of the documents  and these must be provided within 14 days(13.20(3)&(4))
4. If there are too many documents, inspection can be arranged and copies required at that time(13.21)
5. if an objection is taken to disclosure or there is non compliance – a party can apply for an order.(13.22)
The effect of these provisions is that the expensive litigation tool of disclosure is limited to the Determination Phase.  However, the Deputy Registrar will have the discretion to order that certain specified documents be provided, prior to a conciliation conference, if satisfied that this is necessary to enable the parties to resolve the case at the conference. (subrule 13.22(4)). This coupled with the various rules which require significant exchange of documents in financial cases should enable parties to be fully prepared and apprised of relevant facts for the Resolution Phase.
R 13.22 Application for order for disclosure

sets out the process for an application, when an application can be made and the matters the court will consider on that application. 

There will  no longer be “general” or “ fishing expedition” orders made.  The rules overriding the decision in Jones v Monte Video Gas Co 
 (that the affidavit of discovery was conclusive and could not be challenged either by cross‑examination of the deponent or by a contentious counter‑affidavit) remain for example the court has the power to order a party to disclose a document or a class of documents.

PART 13.3 ANSWERS TO SPECIFIC QUESTIONS

Rules 13.25 – 13.28

The Rules are similar to Order 19 of the FLR 1984 and do not change existing practice.

Part 13.4 Information from non - parties

Division 13.4.1 Employment information was formerly O40 r 3 and enables a party to obtain information from a party’s employer by agreement or upon order about the persons earnings.

Division 13.4.2 Non party production of documents

Rules 13.31 to  13.42

This Division sets out the process for a party to obtain copies of documents from a non – party. It is based on the process introduced to great benefit in the Qld rules. 

The process is aimed at speeding up the process of third-party discovery, making it more convenient and less costly for parties by keeping the procedure out of the court system unless there is an objection  to the production of documents. It should also minimise the number of subpoenas to produce documents requested. Being a new process, a court brochure has been prepared for service on the non-party with the Form 12.  It sets out the non- party's rights and obligations.

The process is as follows:

1 When a party decides that they want to obtain documents from a non party such as a Bank – the party completes and serves a Form 12 on the other parties to the case and any other person affected by the Notice (such as a joint account holder). (Rule 13.34)

2. Not less than 7 days after service on the other parties (step 1) the party can serve the non party with the Form 12. (Rule 13.33)

3. If, another party or other person affected object to the non party producing a copy of the documents required by the Form 12 to the first party, they are required to give notice of the objection to the first party and the non- party within 7 days. (rule 13.39)

4. If a party or another person affected or the non party object to the Form 12, the effect of the Form 12 is stayed and the non party does not need to comply with it. (rule 13.40)

5. If there is no objection, the non party must within 7 days of receiving the Form12 comply with it or object to compliance with it. (rule 13.35 & 13.36)

6. If the non party complies, the party is entitled to copies of documents inspected upon payment of reasonable costs (13.37 & 13.38). Any other party would be entitled to require the party who obtains documents from a non party by this method, to produce the document for inspection under rule 13.08, or alternatively the general duty of disclosure.

7.  If a person objects to the Form 12 or if the non party does not comply with it when there has been no objection, the party requesting the documents can then apply to the court for an order. (Rules 13.41)

Qld Rule 245(4) sets out the reasons why a person may object to a demand in a Form 12 and these include:

(a) if the objector is the respondent – the expense and inconvenience likely to be incurred by the respondent in complying with the notice;

(b) the lack of relevance to the proceeding of the documents mentioned in the notice;

(c) the lack of particularity with which the documents are described;

(d) a claim of privilege;

(e) the confidential nature of the documents or their contents;

(f) the effect disclosure would have on any person;

(g) if the objector was not served with the notice – the fact that the objector should have been served.”

This rule has not been adopted in the revised family law rules but the principles are the same in the family law jurisdiction.

It is anticipated that the Form 12 process will replace the subpoena to produce documents process as the method used to obtain a copy of third-party documents prior to a trial.  The restrictions in relation to the issuing of a subpoena to produce documents remain ie they cannot be issued until after the final resolution event.  There is no such restriction with the Form 12. 

SUBPOENA TO PRODUCE DOCUMENTS

I wanted to quickly refer to the new subpoena to produce document process that is included in the revised rules in an effort to streamline the process and reduce  subpoena lists. If successfully used this process should have a positive impact on resources. It is set out in Division 15.3.2 - Production of documents and access by parties.

Under the revised rules, as is the practice now, a person can comply with a subpoena to produce documents by either:

1. Producing the documents to the Registry 2 days before the return date; or

2. Appearing on the return date and producing them.

The major difference is the new process introduced by rules 15.30 & 15.31. These  provide that where documents are produced and there is no objection to a party inspecting or copying them, the parties and the child representative (if any) are entitled to inspect them without seeking the permission of the court. There are strict conditions as to when the procedure applies and a business process has been developed to ensure it is managed appropriately in Registries.

The process is  

1.When a party wishes to subpoena documents and there is at least 21 days until the return date of the subpoena – the party files and serves a Form 14 on the named person  and the other parties to the case. It must be filed and served at least 21 days before the return date.

2. If the named person complies with the subpoena by producing the documents to the court, this must be done at least 7 days before the return date on the subpoena for the process to apply. 

3. If the named person or a party objects (to the production, inspection or copying of the documents by any person) they are required to give notice of the objection to the court and the parties and the named person not less than 10 days prior to the return date (by using the notice Part F provided for this purpose in the Form 14).

 4. If a person objects (to the production, inspection or copying), the person objecting and the party who requested the subpoena must appear on the return date of the subpoena for the dispute to be determined. This will also be the case if there is non compliance with the subpoena or the time limits have not been complied with. 

5.  If however there is no objection to the subpoena 7 days prior to its return, the parties are automatically entitled to inspect and copy the documents. The subpoena will then be removed from the subpoenas list for that day and on contacting the court, parties will be advised that they can inspect in accordance with r 15.30.

This process is in addition to the existing process where a party can appear on the return date of the subpoena to seek permission to inspect. However it is expected that those organisations which receive subpoenas regularly from the court may find this process convenient to use for non controversial matters.

CONCLUSION

In Danny Sandor’s paper, referred to above, he summed up the importance of the reform to the disclosure rules as follows:

“It is of critical importance that the Court takes a firm stance from the outset when it finds concealment, cost-wasting or unmeritorious attempts to depart from the expectations laid down by the Rules. The approach must be applied in a robust manner both in regard to enforcement and as to cost consequences.  While the objective must be to achieve justice in the individual case, there are systemic considerations too, such as the encouragement of a legal practice culture which treats documentary disclosure as a targeted tool to facilitate the resolution of disputes, not a scattergun or a fishing rod.”

Deputy Registrar Lesleigh Mayes

Family Court of Australia

Brisbane

4th November 2003

� (1882) 11 Q.B.D. 55.


� Chapter 7, Uniform Civil Procedure Rules 1999 (Qld) (UCPR).


� Part 31 Civil Procedure Rules 1998 (CPR).


� In Robson v, Reb engineering Pty Ltd [1997] 2 Qd. R 102 at 104-105, Demack J said: "The document must be "directly relevant", not simply "directly or indirectly allowing a party to advance his own case".  It seems to me that it is true that the Peruvian Guano formulation is different from that now in place.  However, it will take many decisions to work out the full implications of the new working.  My opinion is that the word "directly should not be taken to me that which constitutes direct evidence as distinct from circumstantial evidence.  Rather, “directly relevant” means something which tends to prove or disprove the allegation issue.”  This interpretation was adopted by Helman J in Cardinia Pty Ltd v Kennedy (unreported, 21 May 1999); see also the similar view taken by MacKenzie J in Suncorp Insurance and Finance v Sarcon Pty Ltd (unreported, 20 December 1996).


� (1882) 11 Q.B.D. 55; see also Menzies J in Mulley v. Manifold (1959) 103 C.L.R 341 at p. 345: "Only a document which relates in some way to a matter in issue is discoverable, but it is sufficient if it would, or would lead to a train of enquiry which would advance a party's own case or damage that of his adversary.".


� 5 Q.B.D. 556
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