SUPERANNUATION PAPER HUNTER VALLEY PRACTITIONS’ CONFERENCE 2003

SPLITTING THE SUPER –ONE YEAR ON

INTRODUCTION

1. The new superannuation splitting regime commenced operation on 27 December 2003.  It was expected that there would be a “rush” of cases seeking splitting orders, quickly followed by a number of appeals, and perhaps even a constitutional challenge to the legislation, probably by the superannuation industry to the High Court of Australia (“HCA”).

2. Nearly twelve months on, it appears the expectations have not eventuated.  We have one significant Full Court decision as a result of a case stated (Hickey v Hickey (2003) Fam CA 395, no High Court challenge and relatively few first instance judgments.  

3. In this presentation I will give a brief overview of the Full Court’s decision in Hickey (supra), and work through five examples of cases to highlight some of the practical aspects of either having a property order containing a superannuation split as part of the order made by consent, or at a final hearing. 

POINTS OF PRINCIPLE ARISING FROM THE DECISION IN HICKEY
4. In this matter Chisholm J stated a case to the Full Court.  He noted that the parties had a marriage of nine years duration.  There were two children of the marriage aged respectively eight and five years at the time of the hearing.  The children lived with the wife and had extensive contact with the husband.  The parties were both in employment, the husband earning approximately $70,000 and the wife $58,000.  There was no dispute about the parties’ contributions throughout the marriage.  The parties had negotiated a property settlement.  They agreed the wife had an accumulation interest in the growth phase in a super fund having an approximate value of $25,000, and the husband had also had an accumulation interest in the growth phase in a superannuation fund with a value of approximately $10,600.  Neither of the parties had satisfied a condition of release.  The parties had effected a partial property settlement on 5 March 2002.  The parties did not file any valuation evidence in the Court which would enable the Court to determine the value of their respective interests in superannuation pursuant to s.90MT(2) of the Family Law Act 1975 (Cth) (“the Act”).  The parties sought a declaration in the following terms:

“That, except as otherwise provided in these orders, the husband and wife each be declared the sole legal and beneficial owners of all items of property or resource including money, motor vehicles, insurance, equities, superannuation entitlements and personal effects currently in the possession and control of each of them respectively.”

5. 21 questions were stated to be determined by the Full Court relating to s.78 and s.79 of the Act.

6. The questions asked under s.78 related to whether or not the Court has power to make declarations in respect of property, declarations in respect of superannuation and financial resources.  Similar questions were stated in respect of s.79 of the Act.  Further questions stated under s.79 included:

“16.
If the Court should otherwise make the declaration under s.79 and/or s.90MS in relation to superannuation, must the Court be satisfied that the Trustee of any relevant superannuation interest has been accorded procedural fairness before making the declaration?

17. If the Court can and should make the declaration under s.79 in relation to property, but cannot or should not make a declaration under s.79 and/or s.90MS in relation to superannuation then must the Court make a determination under s.90MT(2) before making the declaration to property?

18. If the Court could not or should not make the declaration under s.79 in relation to property, should the Court have made the orders and notations on 5 March 2003 without making a determination as to value of the parties’ respective interests in superannuation under s.90MT(2)?”

7. The case stated to the Full Court also included a question as to whether or not jurisdiction to make orders, including a declaration under s.79 could be exercised by a Registrar relying on Order 36A rule 2(1A)(m) of the Family Law Rules. 

8. The final question in the case stated was:

“21.
If the Court is able to grant the declaration in relation to property and/or the declaration in relation to superannuation and/or the declaration in relation to resources what are the principles it should apply in considering whether to do so?”

9. By the time the matter came before the Full Court they noted further background facts:

· The parties commenced proceedings in the Full Court prior to the commencement of the superannuation splitting regime for orders for property settlement and parenting orders;

· On 13 January 2003 the parties attended a conciliation conference and resolved all issues;

· On 27 February 2003 a Deputy Registrar declined to make the orders;

· An Application for Review of the Deputy Registrar’s decision came before Chisholm J.  On that day Chisholm J make final parenting orders and partial property settlement orders.  He did not make an order in terms of the declaration sought by the parties;

· On 3 April 2003 a Notice of Intervention was filed on behalf of the Commonwealth Attorney General;

· At all times the parties were legally represented.

10. The Full Court set out the provisions of the Amending Act and s.78 and s.79 of the Act.  

11. In respect of s.78 the Full Court noted:

“The section does not allow the Court to alter existing rights; such power is contained in s.79 thus, a declaration under s.78(1) is an order which determines the existing title or rights of parties to a marriage in respect of property … by contrast s.79 confers power upon the Court to make orders altering the interests of parties in property, having regard to the matters referred to in s.79.”

12. The Full Court noted that, save and except for the operation of s.79A, the Court has power to make only one order for property settlement pursuant to the provisions of s.79.  It noted that an order for property settlement cannot legally constitute “orders” in the plural sense, “but is rather a single order made up of various paragraphs or clauses.”  

13. In considering the provision in clause five of the orders, “the catch all clause”, the Full Court found that the Court has power to make such an order in respect of property “that is not already legally or beneficially vested in the possessor, it works as an alteration of property interest to assign the other spouse’s interest in that property to the possessor.”  For example, if one party keeps furniture acquired during the marriage then the “catch all” clause effects a transfer of that property to the spouse who is to retain it. 

14. The Full Court then considered the provisions in a catch all clause which do not alter interests in property.

15. The Full Court held:

“The entire order does not cease to be an order pursuant to s.79 simply because one part of it confirms the interest of one party in certain property … it is therefore within power to make a provision in a s.79 order in relation to certain assets which are part of the property of the parties but the interests in which are not altered by the order.”

16. However the Full Court noted the “fashion” or “tradition” to preface such orders with the word “declaration”.  The Full Court held:

“However, it is not a declaration made pursuant to the provisions of s.78 and the use of the word ‘declared’ so far as necessary or possible ought to be avoided.”

17. The Full Court commented on the desirability for parties to have a “certainty, finality and assurance” that all of their property had been dealt with in an order and found that such orders have particular relevance where orders are not made following a contested hearing.

18. The Full Court then went on to consider the situation where one or both of the parties has a superannuation interest and no splitting order is sought or proposed to be made under s.90MT(1).  

19. The Full Court noted because a superannuation interest is to be treated in property it will be included in the list of property of the parties and valued.  

20. The Full Court noted that a superannuation interest may be taken into account as are other items of property and financial resources pursuant to the provisions of s.75(2) if the interest is relevant.  

21. The Full Court noted that legislation requires the Court to examine superannuation by identifying it and valuing it and then considering, having had regard to the parties contributions and relevant s.75(2) factors, the interest at the fourth stage of the process, that is, is the order to be made a just and equitable order.

22. The Full Court noted the requirement for the Trustee to be afforded procedural fairness pursuant to s.90MZD.  The Full Court held:

“The effective part VIII B is to enable the Court to make a splitting or flagging order in appropriate circumstances, not to compel the Court to make such an order.”

23. The Court discussed the concept of making a “zero splitting order” and rejected that such an order was envisaged by the legislation, or was appropriate.  

24. The Full Court then turned to the question as to whether, when parties are entering into consent orders, it is mandatory for there to be a valuation of each party’s superannuation interest.  The Court noted:

“If the Parliament had intended that a valuation in accordance with the Regulations be mandatory, even when a party is retaining only his or her existing superannuation interest, it could have easily said so and it did not.”

25. The Full Court cited with approval part of the Judgment of Chisholm J in Jovanovic v Jovanovic (2003) Fam CA 34.

26. The Court concluded:

“If the superannuation interest is not to be altered in accordance with s.90MT(1) although the superannuation interest is to be treated as property for the purposes of s.79 the provisions of part VIII, procedural fairness to the Trustee and valuation in accordance with the Regulations, do not have to be complied with.”

27. Of course it will always be prudent to have valuation evidence to avoid the possibility of any future s.79A Application on the grounds that there was a failure to make a full frank and complete disclosure.  Further evidence of parties superannuation entitlements allow the Court to see quickly the parties’ assets and liabilities.

28. Finally the Full Court held that Registrars do have power to make consent orders dealing with superannuation interests.  The Full Court reaffirmed the High Court decision in Harris v Caladine (1991) FLC 92-217.

CONSENT ORDERS

29. As a Judge, my experience in making Consent Orders has been fairly limited.  Usually when a matter has settled in a Defaulter’s List, at the beginning of a matter listed for hearing, or on circuit.  I highlight below the most common “problems” I have encountered. 

CASE 1

(i) The operative date 
Facts:

30. Consent orders providing for splitting of a superannuation interest with first order providing:

“That the amount of $X is allocated as the base amount to the wife (non member spouse) as required by s.90MT(4) etc.

That the operative time for order 1 is 12 February 2003.”

31. The matter was listed in a country sittings in October 2003 for hearing, but had settled and then listed for the making of orders before a Judge.  Both parties had valuations of their respective superannuation interests as at 12 February 2003 obtained from the trustee of their respective funds, and the solicitor for the wife who appeared by consent for both parties tendered a letter from the trustee of the fund the subject of the splitting order saying the trustee was aware of the application for a splitting order and did not oppose a splitting order being made.  The relevant interest in the fund was an accumulation interest in the growth phase.

32. The orders were:

· just and equitable;

· the trustee had been accorded procedural fairness (s90MZD);

· a dollar amount, based on the valuations, was included in the splitting order so that it conformed with the requirements of s.90MT.

33. The Problem:

· The solicitors had not obtained updated valuations but sought to have the wife obtain a base amount from February 2003 ie they sought in effect the retrospective making of a splitting order.

34. The solution:

· If a later statement was available (say November 2003) and the parties already had the February 2003 statement then the value to calculate a base amount could be calculated by applying the formula in the regulations.  If not, then updating valuations should have been obtained and a fresh new base amount calculated to be inserted in orders. 

35. Points to remember:

· The operative date cannot be backdated;

· Do not assume a trustee has a thorough knowledge of the legislation;

· The operative date must post-date the orders (the industry working group suggests about two weeks after orders are made so that the sealed order is actually received by the trustee prior to the date when the trustee has to create a new interest in the member spouses fund);

· It may be necessary to update a valuation to ensure that a party is not deprived of a proper splitting order. 

(ii) When can the Court make an order?

CASE 2

(a)Jurisdictional Issues

Facts:

36. The parties settled property proceedings in 1998 and dealt with the husband’s superannuation entitlements by way of a West –v-Green (1993) FLC 92-395 formula.  After the introduction of the amending Act, an application was filed by the wife seeking to set aside the property orders under s.79A.  The matter was listed in a country sittings.  No affidavits were filed.  During the sittings consent orders were handed up relying of s.79A(1)A deleting only the West –v-Green (supra) provisions of the previous 1998 orders and substituting in lieu a splitting order.

37. The Judge was informed:

· the trustee consented

· the parties consented

38. The Problem:

· The issue is lack of jurisdiction

39. The solution:

· There is no solution.  The legislation is only retrospective:

· if orders are set aside under s.79A not s.79A(1A).

· or if set aside under s.87

40. The answer is to be found in the Family Law Legislation Amendment (Superannuation) Act 2001.

41. The lesson:

· Remember you may need to look at cognate legislation including the SIS Act and Regulations and Income Tax Assessment Act 1997.

CASE 3

(ii)
Second jurisdictional problem and procedural fairness

Facts

42. The following is a case which was listed for hearing in Wollongong shortly after the introduction of the legislation.  It raised issues of jurisdiction and procedural fairness.  

· The husband aged 48 years was employed as a fitter and turner at BHP;

· The wage aged 39 years was employed as a shop assistant;

· Parties married in 1981, separated January 2002;

· Two children both aged over 18 years;

· Total net assets and liabilities of $637,657;

· Husband’s superannuation $76,900;

· Wife’s superannuation $10,068.

43. The problem:

· A problem was raised because the parties had effected an interim property settlement prior to the introduction of the legislation (see s.5(1) Family Law Legislation Amendment (Superannuation) Act  2001).  The second issue was whether or not the trustee of the fund had notice of the orders sought and had been accorded procedural fairness (s.90MZD).

· The Court was precluded from making a splitting order.  The husband’s superannuation which represented 12% of the parties’ assets was included in the list of assets of the parties (see Hickey (supra)).

44. The solution:

· A splitting order could have been made if the parties had sought to have the interim order made by way of partial property settlement (see Harris v Harris (1993) FLC 92-378).  The Court would then have had jurisdiction to make a splitting order.

· The trustee should have been served with the order sought.  This could have been done by fax with a request that the trustee confirm service, and that the trustee did not oppose the making of a splitting order.  A letter from the trustee confirming service and agreement to the splitting order could have been tendered before the trial Judge. 

· An accountant could have been instructed to spell out a number of the implications for the husband of the lump sum being included in the list of assets for consideration under s.75(2) when it was obvious a splitting order could not be made eg: 

· how the lump sum might have been discounted on the basis it was being included at valuation but would not be received for 12 years;

· the husband’s reasonable benefits limit and whether tax would be imposed above the RBL;

· the effect of the superannuation surcharge.

45. The lesson:

· Check any application filed before 28 December 2002 but not yet heard to ensure that no interim order dealing with property has been made;

· Ensure that the trustee has been served with copy of orders sought;

· If a splitting order is not sought consider whether the Court will be assisted with expert accounting or other expert evidence. 

CASE 4

(iii) Dealing with multiple funds, modest asset pool, re-housing issues 

46. The facts in this case are from a matter which proceeded to hearing on both parenting and property issues as well as a departure application. 

Facts:

· Husband aged 45 years.  Husband has MBA and conducts own consulting business.  Earns approximately $110,000 per annum;

· Wife aged 43 years.  Has completed PhD, works at Sydney Uni earns approximately $34,000;

· Marriage of approximately 12 years duration;

· One child aged 9 years.  Outcome of residence application child with dad five nights per fortnight;

· Total net assets of $736,672 (matrimonial home $650,000);

· Husband’s super – Uni Super Fund $3,235.98, Tapper Consulting Private Super Fund $26,897, AMP Super Fund $49,546;

· Wife’s super – approximately $20,844.

47. Problems:

· Procedural fairness s.90MZD – is the trust of each fund properly notified, is letter in general terms sufficient, husband is sole director and shareholder of corporate trustee – is formal notice required in respect of private super fund?

· Is fairness requirement overcome during hearing by letter faxed from AMP?

· Effect of Reg 11 of Family Law (Super Reg) on Uni Fund;

· Tax consequences of splitting private fund when all assets in shares in publicly listed company;

· Effect of Reg 7A of SIS Regs – wife does not have private fund to roll over interest;

· Should the wife receive out of present assets?;

· Can the matter be dealt with absent evidence about the wife’s own super as per regulations?  Can this be addressed under s.75(2)(o)?

· Form of the orders.

48. The solution:

Procedural fairness issue:

· As in the previous case the trustee must be given notice under s.90MZD.  In this case notice was actually given to the fund not the trustee and so was ineffectual.  Notice did not specify whether the order sought was a splitting or flagging order saying that both a splitting and/or a flagging order would be sought.  

· Care must be taken if the fund is a self managed fund.  In this case the husband was the sole director of the company which was the corporate trustee of the fund, but this will not always be the case.  All trustees of a self managed fund require notification. 

The Jurisdictional Issue:

· The orders as originally sought “bundled” all three funds together and sought that the wife receive as part of her property entitlements one half of the husband’s present entitlement in each of his three funds including the Uni Super Fund.  This fund is a small superannuation fund and Regulation 11 prohibits the spitting of interests in such a fund.

The Tax Issues:

· There was evidence from the husband’s accountant that by reason of his taxable income the superannuation surcharge was applicable and an adjustment was required to take into account the 15% (now to be 12.5%) surcharge imposed at the end of the financial year and the tax needed to be apportioned to give a true reflection of the value of the self managed super fund.  However there was no evidence of the likely capital gains tax payable on the sale of the underlying assets of the fund or whether the trust deed of the fund permitted sale of assets in order to effect the splitting order sought.  There was no evidence the wife could be a member of the self managed fund.  Pursuant to the SIS regulations she could request a transfer of her entitlement out of the fund to a complying fund.  There was no evidence that the trustee of a complying fund would permit the establishment of a fund for the wife by way of a transfer in specie of shares in publicly listed companies 

49. Should the wife receive her entire property entitlement out of present assets?

· Some expert evidence could have been lead about the cost of suitable housing for the wife, interest rates on a mortgage, and her capacity to service a mortgage based on her present and likely future income.

50. Whether the Court could properly assess whether the order sought by the husband was just and equitable when the Court did not have a valuation in accordance with the regulations of the wife’s superannuation interest. 

· Whilst Hickey confirms it is not essential for parties each retaining their own superannuation entitlements when entering into consent orders it would appear prudent if not essential for the Court to consider whether an order is just and equitable to have proper evidence of the valuation of superannuation as any other asset (see Hickey Step 1 identify and value the assets).

51. Form of orders:

· Consideration for drafting of orders involving a transfer out of an interest in a self managed superannuation fund raises particular issues ( SIS Regulations 7A06(2) 7A 09.4 , 7A.07(3) 7A12(3) 7A12(4) and Regulation 14F Family Law (Superannuation) Regulations 2001)

CASE 5

(iv)
Large asset pool, disparity of superannuation intersts, self managed superannuation fund.

52. Facts:

· Husband aged 45 years;

· Wife aged 45 years;

· Twenty year cohabitation;

· Two children; son aged 14 years a full time boarder at the Kings School, daughter aged 12 years living with wife;

· Husband earns $67,000 from family company, receives benefits (car etc), has access to loan account used to pay legal fees, private school fees etc;

· Wife earns approximately same salary as husband as self employed interior decorator;

· Total net assets on husband’s valuation of $1,990,866 and on wife’s valuation of $3,795,303;

· Husband’s super is in private superannuation fund and has agreed value of $664, 183;

· Other members of the fund are husband’s parents who are interveners in the proceedings;

· Assets of fund comprise a piece of real estate of $450,000 and interest bearing deposits;

· Husband has valuation evidence from his accountant re fund;

· Wife has interest in MTAA super fund.  Wife super is agreed at $19,760.  She does not have a Superannuation Valuation Information Sheet completed;

· Husband seeks a splitting order so that wife receives $250,000 cash to be rolled over into her MTAA fund.  Wife seeks that she receives the whole of her property entitlement out of remaining assets and no adjustment of super.

53. Problems:

· Have the trustees/members of fund been identified?

· If husband and parents are trustees is s.90MZD sufficiently complied with because the husband and parents are parties to proceedings (husband’s parents are interveners);

· Is the fund an SIS complying fund (SIS Reg 7A);

· Is it ok to make a splitting order when there is no evidence about the wife’s super but parties consent to its value?

· Form of order to transfer interest if appropriate to do so.

54. Solutions:

· The trust deed and any variation of the trust deed should be obtained to establish the trustee/trustees and members of fund (eg are both spouses members, is a former employee ineligible to remain a member);

· All trustees should be served with orders sought;

· Expert evidence should be provided that the fund is a complying fund, that the SIS Regulations apply;

· Expert evidence should be given of the underlying assets of the fund – can a “split” be made out of suitable assets in the fund;

· A careful consideration to address the “just and equitable” criteria;

· Expert evidence on tax issues including tax free threshold, RBLs, superannuation surcharge;

· Valuation of the wife’s interest to satisfy criteria for Step 1;

· Evidence about charges to be imposed by trustees of self managed fund;

· Ensuring Affidavit evidence addresses criteria Judge will examine in considering whether order is just and equitable.  This may include addressing matters in addition to the above, ie:

(i) length of marriage, parties respective roles in the marriage as those roles impacted of their respective acquisition of superannuation;

(ii) the parties ongoing role in the care of a child (housing);

(iii) the composition of the assets to be received by each of the parties;

(iv) their ongoing employment and likely benefits of employment;

(v) the period of time until the superannuation vests.

