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“Special Contributions” and Gender Equality – Recent Developments in Australia and the United Kingdom

by Ian Kennedy


“Divorce creates many problems.   One question always arises.  It concerns how the property of the husband and the wife should be divided and whether one of them should continue to support the other.  Stated in most the general terms, the answer is obvious.  Everyone would accept that the outcome on these matters, whether by agreement or Court order, should be fair.  More realistically, the outcome ought to be as fair as is possible in all the circumstances.  But everyone’s life is different.  Features which are important when assessing fairness differ in each case.  And, sometimes, different minds can reach different conclusions on what fairness requires. Then fairness, like beauty, lies in the eye of the beholder.”


Lord Nichols of Birkenhead: White v White [2001] 1 AC 596.

THE JURISPRUDENTIAL ISSUES

In his introduction to his speech in White v White Lord Nicholls elegantly described the perennial problem which faces both legislators and the Courts in attempting to do justice between the parties to a failed marriage.  He went on to explore the problem in the following terms: 


“So what is the best method of seeking to achieve a generally accepted standard of fairness?  Different countries have adopted different solutions.  Each solution has its own advantages and disadvantages.  One approach is for the legislature to describe in detail how property shall be divided... Another approach is for the legislature to leave it all to the judges.  The courts are given wide discretion, largely unrestricted by statutory provisions…


It goes without saying that [the principles trial judges should apply] should be identified and spelled out as clearly as possible.  This is important, so as to promote consistency in court decisions and in order to assist parties and their advisers and mediators in resolving disputes by agreement as quickly and inexpensively as possible.”

In White, the House of Lords examined for the first time in its 30 years of operation, the property adjustment provisions of the Matrimonial Causes Act 1973.  In doing so it considered how the application of those principles had been affected by changing social mores over that period in terms of the value of the financial and non-financial contributions made by husbands and wives to the marriage partnership in their respective spheres and – in the speech of Lord Cooke of Thorndon – considered how these issues, and in particular the resolution of the tension between consistency of outcome on the one hand and the exercise of broad judicial discretion on the other, had been dealt with by the High Court of Australia in cases such as Mallet (1984) 156CLR605 and Norbis (1986) 161CLR513.

JUDICIAL LEAPFROG

The House of Lords in White¸ in considering how fairness is best achieved, came to the following conclusion:


“But there is one principle of universal application which can be stated with confidence.  In seeking to achieve a fair outcome there is no place for discrimination between husband and wife their respective roles…


[Whatever] the division of labour chosen by the husband and wife, or forced upon them by circumstances, fairness requires that this should not prejudice or advantage either party when considering…the parties’ contributions…  If, in their respective spheres, each contributed equally to the family, then in principle it matters not which of them earned the money and built up the assets.  There should be no bias in favour of the money-earner against the home-maker and the child-carer.”

By remarkable coincidence, on the exact day that the judgment in White was handed down by the House of Lords, the Full Court of the Family Court of Australia delivered its judgment in JEL and DDF (2001) FLC93-075.  Accordingly, the very time that the most senior of the English courts was acknowledging what it perceived to be an admirable recognition by the Australian courts of the importance of the roles of both parties in marriage – and perhaps a progressive move towards acknowledging equality of contribution in the majority of cases – the Full Court (albeit in a relatively unusual fact situation) appeared to draw back from that position by re-emphasising the concept of “special contributions” the existence of which may have a very substantial impact indeed on the division of property acquired in the course of the marriage.

For obvious reasons, the House of Lords was unaware of JEL and DDF, and the Full Court was unaware of White and White.  However since then the Courts of both countries have paid particular attention to, and progressively built on, each other’s decisions.  Thus in Figgins (2002) FLC 93-122 the Full Court of the Family Court (in particular at paragraphs 92 – 98, 106 – 116 and 130 – 133) gave extensive consideration to White and the subsequent Court of Appeal decision in Cowan [2001] 2 FLR 192.  In turn, the Court of Appeal in Lambert [2002] 1 FLR 139 and Nicholas Mostyn QC (sitting as a Deputy High Court Judge) in GW and RW [2003] EWHC 611 (Fam) referred to and placed reliance on the observations of the Full Court in Figgins.

Thus, over the last two years, the English and Australian Courts have looked closely at each other’s decisions in wrestling with the issues of what is “fair” (in the English context) or “just and equitable” (in the Australian terminology); how the differing contributions of husbands and wives are to be evaluated (particularly in “big money” case); and what (if any) contributions should be regarded as so “special” as to require an adjustment in favour of one party or the other to recognise them.

THE KEY QUESTIONS

The fundamental questions which arise as a result of this judicial cross-pollination are:  

· Is there a discernible international trend in establishing the principles which should govern the evaluation of the respective contributions of parties to a marriage?  

· Is there a correlation between “fairness” and “equality”?

· Is there something about “big money” cases which may more often than not influence the division of the assets?

· Are there certain levels of contribution which demand to be recognised as “special” and which will, of necessity, therefore influence the adjustment of property between the parties?

· Are the Courts getting any closer to achieving gender equality?

· Are the legislative and legal principles which apply in Australia and England sufficiently similar to make a comparison of the judgments of the courts in one country of genuine assistance in enabling the courts of the other to deal with problems of a similar nature?

In order to consider these issues it is necessary to examine the legislative framework which applies in each of the jurisdictions and the history of the interpretation of that legislation by the respective courts; and to give consideration to what gives rise to a contribution which may be regarded as “special” and whether a finding of special contribution may itself carry the inherent risk of gender discrimination.

LEGISLATIVE FRAMEWORKS

Australia

The provisions of the Family Law Act 1975 (“the FLA”) are very familiar to us.  Section 79(1) empowers the court to alter the interests of parties in property.  This is a broad discretionary power to make “such orders as it considers appropriate”: s79(1) – tempered only by the requirement that any order made must be “just and equitable”: s79(2).  In considering what orders (if any) should be made the court is required to take into account the matters set out in s79(4) including: 

· The financial and non-financial contributions which each party has made to the acquisition, conservation or improvement of property.

· Contributions made by a party to the welfare of the family including in the capacity of homemaker and parent.

· The effect of any proposed order on the earning capacity of either party.

· The various factors set out in s75(2) to the extent that they are relevant.  

· Any liability for child support.

The court also has duty under s81 of the Act to make orders which will, as far as practicable, provide a clean break in the financial relationship between the parties and avoid further proceedings.

England

The property adjustment provisions of the Matrimonial Causes Act 1973 (“MCA”) are similar to the Australian legislation but, certain respects, significantly different.  Like the Australian courts, the English courts are given wide discretion.  Section 25A of the MCA requires the court to consider the appropriateness of a “clean break”.  Section 25(1) places on the Court a duty – in deciding whether, and how, to exercise its powers of property distribution – to have regard to all of the circumstances of the case.  However in England the first consideration is the welfare of any child under the age of 18.  Section 25(2) then provides a menu of factors (broadly similar to s79(4) of the FLA) which the Court has to take into account including: 

(a) The income, earning capacity, property and other financial resources which each of the parties has or is likely to have in the foreseeable future.

(b) The existing and foreseeable financial needs, obligations and responsibilities of each party.  

(c) The standard of living enjoyed by the family before the breakdown of the marriage.

(d) The age of each of the parties and the duration of the marriage.

(e) Any physical or mental disability of either party.

(f) The contributions which each party has made or is likely in the foreseeable future to make to the welfare of the family including any contribution by looking after the home or caring for the family.

(g) The conduct of each of the parties (if it would be in equitable to disregard it).

(h) Any financial benefit which either party may lose by the dissolution of the marriage.

The objective which the Court is expected to achieve in exercising these powers is not explicitly stated in the legislation.  However as Lord Nicholls observed in White:  “Implicitly the objective must be to achieve a fair outcome.  The purpose of these powers is to enable the Court to make fair financial arrangements… The powers must always be exercised with this objective in view, giving first consideration to the welfare of the children.”
It is readily enough discernible from the framework of the two pieces of legislation that there are subtle, but important, differences between them.  In the first place the specific emphasis on the welfare of children as the first consideration under the English legislation tends to gives rise to an emphasis on meeting childrens’ housing needs when distributing property between their parents (which the FLA does not).  Secondly, contribution is but one of a series of factors to be taken into account under the English legislation (whereas it receives heavy emphasis in s79(4) of the Australian legislation).  

Although both Acts start from a similar legislative base, the Courts in England and Australia took (until White) quite different approaches.  Although “needs” is but one of many factors in s25(2) of the MCA (and indeed only one factor among others in one paragraph of that sub-section) the English courts over time, through judge-made law, adopted a strongly “needs” based approach and gave little consideration to contribution.  The effect of this was that where there were substantial assets wives tended to be awarded what was necessary to meet their reasonable requirements over the course of their actuarial life – and husbands to retain whatever was left over.  Thus in White the trial Judge, Holman J, in applying the principles developed over time by the Court of Appeal, found that Mrs White needed £425,000 for appropriate housing and had an annual income need of £40,000 (which could be provided, having regard to her age, by a capital sum of £550,000) and awarded her in total £980,000 out of the total of £4.6 million accumulated by the parties in the course of the 33 years of their marriage.

The Australian courts, by contrast, went the opposite way, starting from assessing the entitlements of each party on the basis of their contributions and then making what is in effect a further needs-base adjustment under s75(2) if necessary.

It was Mrs White’s sense of unfairness (and indeed outrage) at the way in which the judge-developed application of the principles of the MCA impacted on her which ultimately led her (after winning at least partial support from the Court of Appeal) to petition the House of Lords for justice.

“BIG MONEY” CASES

Wealth, like Lord Nicholls’s definition of fairness, appears to lie in the eye of the beholder.

In Australia the Full Court of the Family Court had no difficulty in finding that Ferraro ($12 million), Whiteley ($11.32 million) and Philips ($26 million) were big money cases.  However in Stay it held that assets of $4.2 million were “in the medium rather than the high range”.  It would seem that the threshold for entry into the big money stakes in Australia lies somewhere between $4.2 m and $11.32 m.  

In England Cowan (£11.5 m) Lambert (£20.2 m) and GW v RW (£12 m) were clearly big money cases.  However the pool in White (the case which triggered the current round of analysis and review) was only £4.6 million – remarkably similar to Stay – but the House of Lords regarded this as in the high rather than in the medium range.

For practical purposes “big money” appears not dissimilar to the length of a piece of string – and to mean, to paraphrase Lewis Carroll, pretty much whatever you want it to mean.

SPECIAL CONTRIBUTIONS

The authorities in both jurisdictions are riddled to references to contributions which may be regarded as out of the ordinary and which may impact on the appropriate distribution of the financial fruits of the marriage.  The terminology differs wildly: “special factors”, “special skills”, "special contribution”, “special” features, “extra contribution”, “entrepreneurial skill”, “extraordinary skill”, “outstanding”, “genius”, “stellar contributions”.  However there seems to be little unanimity as to what constitutes such a contribution in a particular case.

In Stay (1997) FLC 92-751 the Full Court of the Family Court took the view that such contributions were only determinative if they resulted in high financial product.  However Holden and Guest JJ, in the majority judgment in JEL and DDF (in seeking to resolve the apparent conflict between Stay and the earlier case of McLay) took a different view:


“The issue of ‘special’ or ‘extra’ contribution by the husband or wife is a question of fact.  In our view, the determination of such a contribution is not necessarily dependent upon the size of the asset pool or the ‘financial product’ achieved by the parties… The concept of a ‘special’ or ‘extraordinary’ skill or factor cannot, without more, be rendered nugatory by the fact that the assets accumulated by the parties did not reach the magnitude of many millions…One can imagine a number of examples where a ‘special’ contribution may not necessarily result in assets to a value of millions of dollars but which ought nevertheless to be recognised.  We emphasise that ‘special’, ‘extra’ or ‘extraordinary’ contributions made in the role as homemaker and parent or to the welfare of the family ought to be accorded the same recognition.”

However as Thorpe L J said in his leading judgment in Lambert:


“There may be cases where the product alone justifies a conclusion of a special contribution but absent an exceptional and individual quality in the generator of the fortune a case for special contribution must be hard to establish...


I am much more wary of the issue of special contribution than I was in writing my judgment in Cowan …[Given] the infinite variety of fact and circumstance, I propose to mark time on a cautious acknowledgment that special contribution remains a legitimate possibility but only in exceptional circumstances.  It would be both futile and dangerous to even attempt to speculate on the boundaries of the exceptional.”

In Figgins the majority (Nicholson CJ and Buckley) noted that the special contribution referred to in McLay and other cases clearly refers to some special skill or capacity that produces a loading in favour of the party providing it, and after referring to JEL and DDF, went on to say:  


“We are troubled that in the absence in specific legislative direction, courts consider they should make subjective assessments of whether the quality of a party’s contribution was ‘outstanding’…We think it invidious for a judge to give ‘marks’ to a wife or husband during marriages… We think that this doctrine of ‘special contribution’ should, in an appropriate case, be reconsidered.  We think that the decision of the House of Lords in White v White…gives force to these concerns.”

In referring to this passage in Lambert Thorpe L J added “Perhaps Chief Justice Nicholson, who seems poised to banish the phenomenon, may have found the better path.”

THE CASES

JEL and DDF (2001)FLC 93-075

This was an 18 year marriage which produced three children.  The wife’s son from her previous marriage also lived with the parties.  In the course of the marriage the husband (a geologist) literally struck gold, through a management buy-out of his employer’s Australian mineral assets, and created the largest gold mine in Queensland.  He subsequently sold his interests and went into other investments.  By the time of the trial the assets stood at $44 million. 

The trial Judge found that the assets were accrued substantially as a result of the husband’s expertise in the mining industry.  Although acknowledging that the wife made a significant contribution as homemaker and parent for the first 14 years of the marriage (until she became ill and the husband assumed responsibility in those areas), these contributions were outweighed by the husband’s special skills in establishing a large asset pool with limited assistance from the wife and – after consideration of the s75(2) factors – the assets were divided 65:35 in the husband’s favour.

The husband appealed on the basis that the trial judge had over-valued the wife’s contribution and that the ultimate order was unjust.  The wife, who had sought 45% of the asset pool on the basis of contribution, cross-appealed.  The appeals were heard by the Full Court comprised of Kay, Holden and Guest JJ.

Holden and Guest JJ, in their joint judgment, acknowledged the difficulties faced by trial judges in applying the principles in ss79(2) and 79(4) of the Act and in particular in evaluating and comparing the contributions of the parties in their respective arenas.  They referred to the formulation of those difficulties by the Full Court in Ferraro (1993) FLC 92-375 at p79, 573 (emphasis needed):


“The task of evaluating and comparing the parties’ respective contributions where one party has exclusively been the breadwinner and the other exclusively the homemaker, is a most difficult one to perform because the evaluation and comparison cannot be conducted on a level playing field.  Firstly, it involves making a crucial comparison between fundamentally different activities … Secondly, whilst a breadwinner contribution can be objectively accessed by reference to such things as that party’s employment record, income and the value of the assets acquired, an assessment of the quality of the homemaker contribution to the family is vulnerable to subjective value judgments as to what constitutes a competent homemaker and parent and cannot readily be equated to the value of the assets acquired.   This leads to a tendency to undervalue the homemaker role” (emphasis added).

Their Honours however also noted the acknowledgment in Ferraro that there are cases where the performance by one or other party of his or her role may have “what may be described as ‘special’ features about it” which take it out of the norm.  They considered what they regarded as a conflict between the Full Court decisions in McLay (1996) FLC 92-667 (where the court considered that the existence of “special factors” or “special skills” might attract weight which took a contribution outside the normal range) and Stay (1997) FLC 92-751 (where the Full Court appeared to limit the impact of “business acumen” “entrepreneurial skill” or “special skill” to cases where assets of significant value were produced) which they resolved by determining that the issue of a “special” or “extra” contribution is a question of fact is not necessarily dependent on the size of the asset pool or the “financial product” achieved.

The Full Court referred back to the decision of the High Court in Mallet (1984) FLC 91-507 – which rejected the principle of equality as a starting point – and in particular the comments of Mason J (at 79, 120); 


“No doubt a conclusion in favour of equality of contribution will be more readily reached when the property in issue is the matrimonial home or superannuation benefits or pension entitlements and the marriage is of long standing.  It will be otherwise when the property in issue consists of assets acquired by one party whose ability and energy has enabled the establishment or conduct of an extensive business enterprise to which the other party has made no financial contribution and where the other party’s roles does (sic) not extend beyond that of homemaker and parent”.


and Dawson J (at 79, 132): 


“[It] does not follow in every case where the husband earns the family income and the wife carries out her responsibilities in the home the contribution of each to property acquired during cohabitation should be regarded as equal.  If, for example, the husband is engaged in conducting a business, the nature of the business, the skills which the husband applies to it, the way in which he applies those skills and the manner in which the business has been built up, are all factors which may indicate that it is inappropriate to assume equality of contribution towards the acquisition, conservation or improvement of the property during the subsistence of the marriage.”
From their review of the cases of Holden and Guest JJ derived a series of general principles which they concluded could be said to arise from the authorities:-

· There is no presumption of “equality” of contribution or “partnership”.

· There is a requirement to undertake an evaluation of the respective contributions of the husband and the wife.

· Although in many cases the direct financial contribution of one party will equal the indirect contribution of the other as homemaker and parent, that is not necessarily so in every case.

· In qualitatively evaluating the roles performed by marriage partners there may arise special factors attaching to the performance of the particular role of one of them.

· The Court will recognise any such special factors as taking the contribution outside the “normal” range in the sense that that phrase was understood by the Full Court in McLay.

· The determination of an issue of whether or not a “special” or “extra” contribution is made by a party to the marriage is not necessarily dependent upon the size of the asset pool or “ the financial product”.  When considering such an issue, care must be taken to recognise and distinguish a “windfall” gain.

· Whilst decisions in previous cases where special factors were found to exist may provide some guidance to judges at first instance, they are not prescriptive, except to the extent that they purport to lay down general principles.

· It is ultimately the exercise of the trial Judge’s own discretion on the particular facts of the case that will regulate the outcome.

· In the exercise of discretion, the trial Judge must be satisfied that the actual orders are just and equitable, and not just the underlying percentage division.

Applying those principles, they reduced the wife’s share from 35% to 27.5%.

White v White [2001] 1AC 596
This was a 33 year marriage which produced three children. Both parties came from farming families and conducted a dairy farming business in active partnership throughout the marriage.  Each contributed about the same amount at the commencement of the marriage.  The only difference in their contributions arose from assistance provided by the husband’s father by way of loan to facilitate the purchase of their original farm and the opportunity to acquire an additional property on advantageous terms.

The net assets at trial were around £4.6 million.  The trial Judge – on the basis of the wife’s needs – gave her £980,000.00 (or 21.77%) and left the husband with the balance (in part to enable the farm to continue as a worthwhile commercial entity).

The wife appealed.  The Court of Appeal (Butler-Sloss, Thorpe & Mantell LJJ) increased her award to 40%.  The husband appealed to the House of Lords, seeking restoration of the trial Judge’s order.  The wife cross-appealed, seeking an equal share in all the assets.

Lord Nicholls of Birkenhead, in his leading speech, noted as a feature of the case the equality of the contribution made by the parties over their long married life.  As Holman J, at first instance, had said:  “In truth this was a marital and also a business partnership in which, by their efforts and commitment, each contributed to the pool for 33 years, and any attempt to weigh the respective contributions of their effort is idle and unreal”.  However Lord Nicholls also noted that their assets did not derive wholly from their own efforts and, without the various forms of assistance provided by the husband’s father, they would not have been able to acquire their own farm when they did or to expand it as they had.

His Lordship went on to consider the dangers of discrimination between husband and wife where one is the income-producer and the other the home-maker (discussed at page 2 above) in circumstances where the legislative provisions do not elevate any individual factor above any other, and the weight or importance to be attached to specific factors depends on the facts of the particular case.  He then proceeded, crucially, to consider the issue of equality (emphasis added):- 


“Sometimes, having carried out the statutory exercise, the judge’s conclusion involves a more or less equal division of the available assets.  More often, this is not so.  More often, having looked at all the circumstances, the judge’s decision means that one party will receive a bigger share than the other.  Before reaching a firm conclusion and making an order along these lines, a judge would always be well advised to check his tentative views against the yardstick of equality of division.  As a general guide, equality should be departed from only if, and to the extent that, there is good reason for doing so.”

Lord Nicholls went on (consistently with the views of the High Court of Australia in Mallet) to stress that this was not “to introduce a presumption of equal division under another guise” and that a “presumption of equal division would be an impermissible judicial gloss on the statutory provision” – but whilst a starting point principle of general application would risk giving rise to a legal presumption of equal division (which would clearly be inappropriate) the use of equality as a cross-check by Judges against the decision at which they had arrived would carry substantial benefits.

His Lordship also put to rest the approach developed by the English courts over many years that the wife’s needs should be satisfied from the asset pool and that the husband should be left with the balance.  


“If a husband and wife by their joint efforts of many years, his directly in the business and hers indirectly at home, built up a valuable business from scratch, why should the complainant wife be left confined to the court’s assessment of her reasonable requirements, and the husband left with a much larger share? Or to put the question differently, in such a case, where the assets exceed the financial needs of both parties, why should the surplus belong solely to the husband?”

Similar thoughts were expected by the Full Court of the Family Court of Australia in Giunti (1986) FLC 91-759:


“Just as there is no 50% rule for the wives of wage earners, there is no 30% rule for the wives of businessmen.”

In the event the House of Lords did not disturb the Court of Appeal judgment in the light of the contributions made by the husband’s father (although Lord Cook of Thorndon doubted that it justified a difference of the order of 20% in the overall share of the parties and that the £1.5 million awarded to Mrs White was “probably about the minimum that could have been awarded .. without exposing the award to further increase an appeal”.)
Figgins and Figgins (2002) FLC 93-122

This was a highly unusual case.  It involved a relationship of around nine years with something over five years of broken cohabitation and four years of marriage, which produced one child, aged 5 at of the date of the hearing.  Neither party had significant assets at the commencement of cohabitation.  The husband’s wealth (agreed at $22.5 million) derived in essence wholly from the death of his father and step-mother in a helicopter accident two weeks after the marriage.

In most respects Figgins does not sit comfortably with the current chain of authority.  Neither counsel, perhaps understandably, cited White in the appeal but the Chief Justice (in his joint judgment with Buckley J) gave it substantial consideration and took the opportunity to express reservations concerning the manner in which the earlier Full Court in JEL and DDF (and to a lesser extent Guest J in his minority judgment in Farmer and Bramley) had approached the issue of special contribution and the respective roles of the asset-producer and the home-maker.

The trial Judge, Carter J, found that the inheritance was a “special factor” (in the sense used in McLay as explained in JEL and DDF) rather than a windfall – and was a massive contribution on behalf of the husband.  The other contributions of the parties were equal but the husband’s financial contribution completely overshadowed and outweighed the wife’s otherwise significant contributions to the extent that the trial Judge awarded her $600,000 (2.66%) on the basis of contribution and a further $500,000 by way of adjustment for s75(2) factors – a total of $1.1 million.  The Full Court overturned her decision and increased the award to $2.5 million.

In so doing, Nicholson CJ and Buckley J rejected the idea that an inheritance was a “special factor” in the sense used in McLay:-


“The special contribution referred to in McLay .. and other cases clearly refers to some special factor of skill or capacity that produces the result that there is a loading in favour of the party providing it …


We are troubled that in the absence of specific legislative direction, courts consider they should make a subjective assessment of whether a party’s contributions was (sic) ‘outstanding’.  


It is almost impossible to determine whether questions such as: Was he a good businessman artist/surgeon or just lucky? Was she a good cook/housekeeper/entertainer or just an attractive personality?  We think it invidious for a Judge to in effect give ‘marks’ to a wife or husband during a marriage. We think that this doctrine of special contribution should, in an appropriate case, be reconsidered.  We think that the decision of the House of Lords in White v White … gives force to these concerns.”

Their Honours endorsed the comments of Thorpe LJ in Cowan that the ratio of White is that the judge’s objective is about fairness rather than equality and went on to say:-


“We think that the important concept that can be said to emerge from White is that, in order to test whether a result is fair, or in Australian terms just and equitable, it is important to ask whether the husband and the wife are being treated equally.  It states in the clearest terms the modern recognition of equality of the sexes and the need to abandon all forms of discrimination .. 


We think that the lesson to be learned from White is that it is a major error to approach these cases upon the basis that one arrives at a figure that is thought to satisfy the needs of the wife and give the balance to the husband.  In some cases that may produce an appropriate result but in many other it is likely to be productive of a grave injustice”

Nicholson CJ and Buckley J expressed their views about the development of the special contribution concept in strong terms:-


“We reject the concept that there is something special about the role of a male breadwinner, that means that he should achieve such a preferred position in relation to his female partner.  To do so is to pay mere lip service to gender equality.  Marriage is and should be regarded as a genuine partnership to which each brings different gifts. The fact that one is productive of money in large quantities is no reason to disadvantage the other.  We think that cases such as JEL and DDF and the minority view of Guest J in Farmer and Bramley have missed this point and have led to an imbalance of gender considerations in arriving at results that unduly favour the male partner”.

While it is doubtful that their Honours’ comments can accurately be described as the ratio in Figgins, they nonetheless point the way to how the approach of the Australian courts to these issues may develop in the future.

Lambert and Lambert [2002] 1 FLR 139

This was a 23 year marriage which produced two children and net assets of $22.2 million.  The husband founded a free newspaper business Adscene shortly before the marriage, developed it with the wife’s support in the course of the marriage, and sold it after separation for a very substantial sum.  The trial Judge, Connell J, awarded the wife £7.5 million (37%) and left the husband with £12.7 million (63%) – despite having found that the wife’s contribution as homemaker and parent was “particularly valuable”; all of the growth in the wealth took place in the course of the marriage while the wife was supporting the husband as well as looking after the home and bringing up the children; the husband was a exceptionally active, determined and innovative business man but not a “genius”; and that the wife could not have done more to justify an award of 50%.  His Honour concluded that in a case where “the issue of contribution is central to the outcome” an award which leaves the wife with approximately 37.5% of the assets is “a fair outcome, which departs from the yardstick of equality in deference to the really special contribution of the husband” but also recognises in full “the contribution of this particular wife thanks to whose help and support the husband was free to pursue those skills”.

Thorpe LJ, in his leading judgment in the Court of Appeal, felt that the trial Judge had fallen into the trap of gender inequality against which the House of Lords had warned in White.  In doing so he considered the post-White English and Australian authorities including:-

· H-J v H-J [2002] 1 FLR 415 where, in considering cross-appeals in a 25 year marriage involving assets of £2.711 million,  Coleridge J increased the wife’s share from 45% to 50%, finding “nothing special, exceptional or stellar about the husband’s contribution” although he had “undoubtedly worked diligently and successfully and over a long period to amass the assets that had been amassed over the duration of this marriage.”

· H v H (Financial Provision: Special Contributions) [2002] FLR 1021.  This case involved a highly successful city solicitor and family assets of approximately £6m built up in the course of his professional career.  Mr Peter Hughes QC (sitting as a Deputy High Court Judge) expressed sympathy for the husband – who had been highly successful and worked extremely hard over many years and no doubt felt that he had created the family wealth – but found himself unable to accept that his contributions called for special recognition:-


“It is not easy to define what may  amount to a ‘stellar’ or really special contribution, but rather like the elephant, it is not difficult to spot when you come across it.”

· G & G (unreported),  another decision of Coleridge J involving a 32 year marriage and assets of £8.5 m built up through the exceptional hard work and astute business acumen of the husband in development and construction projects.  Coleridge J acknowledged “in an appropriate case” the possibility of a financial contribution by one spouse or another at such an extra-ordinary level that it is “entitled to special recognition and value” but expressed concern that in the post-White cases the issue of special contribution had led to the concept becoming the centrally important issue in all most every case (particularly where the assets exceed the parties needs) and that:


“Hardly a case is heard nowadays than that one (usually the husband) seeks to establish that he has played a markedly more valuable part in the accumulation of the wealth and the marriage partnership so that he should be specially rewarded by way of a greater share of the assets.”

His Lordship went on to conclude that other than where a party falls into “that narrow category of wealth creators whose special gift or talent is the foundation of great wealth” it is inappropriate to evaluate the husband’s contribution as greater than the wife’s “without discriminating against her on the grounds that the work she did over just as long a period was of less value than the husband’s.  That is precisely the approach foresworn by Lord Nicholls.”

· M v M (a Northern Ireland judgment of McLaughlin J under a similar statutory regime) which emphasised the equally valuable contributions of the husband and the wife.

· Figgins, from which Thorpe LJ quoted the key passages of the Chief Justice’s judgment at pages 13 and 14 above and concluded:

“The court’s clear message is that the concept of special contribution reached its zenith in the decision of the Full Court in Lynch.  The impact of White v White in Australia stretches beyond valuing equally the contribution of the male breadwinner and the female homemaker to challenge and seemingly overrule the proposition that one spouse’s contribution might, in an appropriate case, be elevated to such an exceptional degree as to dictate the division of the family fortune.”


He went on to find that a large question mark had been placed against the Lynch line of authority by the Full Court judgment in Figgins and said:


“[The] danger of gender discrimination resulting from a finding of special contribution is plain.  If all that is regarded is the scale of the breadwinner’s success then discrimination is almost bound to follow since there is no equal opportunity for the homemaker to demonstrate the scale of her comparable success.”  

The trial Judge’s division of assets and resources was adjusted to 50:50.

EW and RW [2003] EWHC611 (Fam).  

This case involved 12 years of cohabitation and net assets of approximately £12 m derived entirely from the husband’s remuneration as a financier.   At the commencement of cohabitation the husband was already well established in his career as a Vice-President of an American bank and had net assets of US$500,000.  The wife argued that since Lambert it was impermissible and discriminatory to judge contributions by the parties as anything other than equal.  The husband argued that Lambert only applied to marriages of substantial length, and that the husband in any event, had brought into the marriage both assets and a fully developed career and earning capacity – but abandoned his special contribution argument (which Nicholas Mostyn QC, sitting as a Deputy High Court Judge, considered appropriate holding that the “mere fact of making a large amount of money cannot of itself demonstrate the existence of special contribution, a fortiori where, as here, the fortune has been made by savings from remuneration.”)  The husband’s pre-marriage contributions ultimately led to a 60:40 division in his favour.

An interesting issue in Mostyn QC’s judgment is his consideration of the relevance of the length of marriage to a finding of equality of contribution:


“Lambert was argued in the Court of Appeal expressly on the basis that where a marriage was long, which for the purposes of the argument was set at no less than 20 years, it would be discriminatory to value the money-making contribution of one party during that span higher than the home-making or child-caring contributions of the other… reliance was also placed in the decision of the Full Court of the Family Court of Australia in Figgins …This was highly influential on the decision in Lambert.  In his judgment Thorpe LJ cited paragraphs 57 and 131 – 134 of the judgment of Nicholson CJ.  Paragraphs 129 and 130 were also cited to the Court of Appeal.  They read: 


‘129. In cases such as this one, involving a short marriage and a substantial imbalance of financial contribution, equality of division is again likely to produce substantial injustice.  Its value is a starting a point is therefore highly questionable.  


130. It really only has value in cases involving long marriages like White…where there are substantial assets and contributions on both sides.’


The length of the marriage in Lambert (23 years) was emphasised repeatedly during argument, sometimes at the behest of the Court itself…Indeed, there has been no case since White where the principles established by the House of Lords have been tested against a marriage for around 10-12 years.  Indeed all the reported big money cases since White have involved marriages of great length.”

Mostyn QC went on to consider the approach taken by the Supreme Court of New York in similar cases and to conclude:


“It seems to me that the assumption of equal valuation of contribution is very obvious when the marriage is over 20 years.  For shorter periods the assumption seems to me to be more problematic…


I find it to be fundamentally unfair to be required to find that the party who has made domestic contributions during a marriage of 12 years should be awarded the same proportion of the assets as a party who has made the domestic contributions for a period in excess of 20 years.  I think that it is for this reason that Nicholson CJ expressed himself the way he did in Figgins, and that the New York courts have adopted the principle to which I have referred.”

These views, if they find favour with subsequent Courts, are likely to open a can of worms at least as active as those in the can of special contributions.

SOME CONCLUDING THOUGHTS

What are we to conclude from all of this?  In the first place there appears to be an international trend (at least in England, Australia, Northern Ireland and New York) to reject the attribution of greater value to the contribution of the breadwinner to that made by the homemaker as contrary to principle and public policy – and to regard it as anathema to “mark” the parties on their performances in their respective spheres in the course of the marriage.

This is in some respects inconsistent with some of the comments of the High Court in Mallet (and in particular the judgements of Mason and Wilson JJ – both of whom appear to regard a conclusion of equality of contribution as less certain where one party applies skills and energy to the conduct of a business enterprise whereas the other’s role is limited to that of homemaker and parent).  However Mallet was decided almost 20 year ago; and, as the House of Lords has highlighted in White, social mores have changed and there is a greater awareness of the value of background non-financial contributions to the family in facilitating or enhancing the business success of the other party.  It will be interesting to see whether, when the High Court is next called upon to re-examine these issues, the assumptions underlying Mallet will remain in the face of that social change, and whether the “tendency to undervalue the homemaker role” identified in Ferraro will become a thing of the past.

The High Court in Mallet firmly rejected the concept of the principle of equality of a starting point in the division of property between the parties to a failed marriage.  As Gibbs CJ put it:


“Parliament has not provided expressly or by implication, that the contribution of one party as homemaker or parent and the financial contribution made by the other are deemed to be equal or that… equality of division should be the normal or proper starting point for the exercise of the Court’s discretion…The contributions made by the parties must depend entirely on the facts of the case…”

and, as Mason J added, although the homemaker contribution should be “recognised in a substantial and not merely a token way” the Court  must in any given case evaluate the respective contributions of the husband and the wife before it can “conclude on the materials before it that the indirect contribution of one party as homemaker or parent is equal to the financial contributions” made by the other party.  The House of Lords in White tackled the issue from the opposite end.  While emphasising that a starting point of equal division would be inappropriate, Lord Nicholls identified the value of equality as a yardstick against which a Judge should measure his or her tentative views concerning contribution and entitlement, and which should be departed from only if there is a good reason for doing so.  As His Lordship put it, and it is worth reiterating:


“The need to consider and articulate the reasons for departing from equality would help the parties and the Court focus on the need to ensure the absence of discrimination.”

The Full Court in Figgins, consistently with both Mallet and White, also rejected equality of division as a starting point (para 128):


“For our part we see little value in adopting equality of division as a starting point.  The legislative recognition it would give to the principle of gender equality in marriage would be outweighed by the dangers and possible unintended consequences…”

That is plainly correct both in law and principle.  However it does not mean that judge’s findings about contribution should not be tested against the yardstick of equality – and as Lord Nicholls said in White, this may be of great assistance to judges in ensuring that they are not emphasising one form of contribution at the expense of another.  The question to be asked in England and Australia differs somewhat as a result of differences in their respective legislation.  In England the question, after White, is:  “When is there a good reason to depart from equality?”  In Australia the question is more appropriately framed as: Are there factors which justice and equity require to be acknowledged which (dependent on the weight to be attached to them) necessitate an adjustment in favour of one party?”  Although the questions may be somewhat different, the result of process which they engender will be much the same.  

It is important to keep in mind that equality of contribution does not (and as Lord Nicholls noted in White more often than not will not) necessarily lead to equality of division as many factors may impact on what the Court determines is “fair”( in the English terminology) or “just and equitable” (in the language of the Australian legislation).

A further trend which appears to be emerging from the recent English and Australian authorities is that special contribution is becoming more limited as a factor in property division. That is not to say that it does not remain a legitimate possibility in appropriate cases – but the circumstances in which a Court is likely to find special contributions appear to becoming increasingly exceptional.  Where they do exist, special contributions are not restricted by the size of the asset pool – but they are nonetheless more likely to be evident in big money cases.  This in itself creates the risk of undervaluing non-financial contributions which, by their very nature, do not result in a measurable financial product; and, although the courts in both countries have asserted that a homemaker may make contributions which would qualify as “special”, I am not aware of any decision (other than where there has been some finding of “fault” concerning the contributions of the other party) where this has been recognised – and certainly no adjustment in favour of a “supermum” who has not only been an exemplary homemaker and parent but has also been the principal breadwinner. 

The real risk of the “special contribution” concept is perhaps that identified by the Hon John Fogarty in his paper “Never Mind the Quality – Feel the Width” delivered at the 10th National Family Law Conference in March 2002 – of the danger of a tendency to “concentrate on issues of special contributions hoping to gain a marginal advantage in a small case but at great cost.”  This danger has been the subject of criticism by the Courts in both countries where parties have expended a considerable proportion of their wealth (in White over 10% of the pool) in pursuing contribution issues which – more often than not – do not impact on the ultimate division arrived at by the trial Judge.  Hopefully the increasing recognition of the equal importance of the financial and non-financial roles of marriage partners (which as Robert Walker LJ put it in Cowan are “intrinsically different and incommensurable.  Each should be recognised as no less valuable from the other”) will help to avoid such sterile and costly disputes and, in the words of Lord Nicholls, “assist the parties and their advisers in resolving matters by agreement as quickly and inexpensively as possible.”

What then, of big money cases? Are the principles really any different?

It would certainly appear from the trend in the English authorities – and the straws in the wind in the dicta of the Full Court in Figgins – that the answer increasingly likely to be “no”.  The questions asked by Alison Ross and Susanne Moore in their article “Figgins – A New Direction or Just Rhetoric?” (Australian Family Lawyer Vol 16 No 3) are likely to become increasingly pertinent: 


“[Why] should there be one rule for those cases involving a high degree of wealth and a different rule for those cases where the parties have not been fortunate enough to accumulate that kind of wealth? In all cases, regardless of the size of the pool, why should the contributions of the husband and the wife in their different spheres be valued otherwise than equally unless the contribution is one of the parties is indeed extraordinary?”  

The reality is that in small asset pools the application of the statutory provisions will more likely than not lead to an unequal distribution – but increasingly in larger pools the trend internationally is towards equality of division based on recognition of the fundamental equality of the financial and non-financial contributions of the parties in the course of their marriage.

Is the length of the marriage a relevant factor in assessing contribution?  Mason J in Mallet was attracted to the thought that a conclusion in favour of equality of contribution will be more readily reached where domestic and personal assets have been acquired in the course of “a marriage of long standing”.  Nicholson CJ and Buckley J in Figgins commented that equality of division “really only has value in cases involving long marriages…where there are substantial assets and contributions on both sides.”  Mostyn QC in GW and RW certainly thought that an assumption of equal value of contribution is “very obvious where the marriage is over 20 years.  For shorter periods the assumption seems to me to be more problematic” and expressed his concern about being required to find that a party who has made domestic contributions during a marriage of 12 years should be awarded the same proportion of the assets as a party who has made the domestic contributions for a period in excess of 20 years.  That may well be a debate for the future.  However I suspect that the true relevance of the length of marriage is encapsulated in the judgment of Thorpe LJ in Lambert:


“Its relevance is not just the duration of 23 years but the fact that they span the most productive period of the wife’s life from 22 to 45.  Not only are those years of child bearing and rearing but those are the years in which an adult develops talents and expends the force and energy in the chosen work.  The wife had a modest business which she gave up.  What sort of independent career she sacrificed is a matter of speculation?”

Put that way, it is factor which falls squarely within s75(2)(k) of the Family Law Act and s25(2)(d) of the Matrimonial Causes Act and should not be elevated higher – or treated in a lesser manner – than that.

Ian Kennedy

ian.kennedy@wfl.com.au
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