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INTRODUCTION

Most of us have had the experience of a former client contacting us, their prior legal representative, complaining of difficulties encountered in implementing Orders we have drafted.  Our first reaction is one of annoyance.  We are all busy and other matters are pressing for our attention.  This client’s matter was finalised ages (perhaps a week or two) ago.  After listening for a short time a knot swells in the pit of your stomach.  You realise the Orders you were paid to draft with all your knowledge and expertise may not provide the client with the prize you both fought so hard to gain.

" Perhaps the most critical issue in the enforcement of an order remains the form of that order…No amount of legislative change can remedy a poorly drafted order." 
  

This paper contains some tips to plot a course away from the unpleasant, potentially financially and professional humbling experience outlined above.  Hopefully this paper will assist you in avoiding some of the errors of judgement that practitioners more experienced than you or I, have made.  

The risk that one might face this experience is always present in an area of law that is constantly changing.  As you are all no doubt now aware, major legislative amendments have been made in respect of superannuation with the new laws to commence on 28 December 2002, such amendments having far reaching effects in the area of family law.  This paper will briefly canvas some drafting examples in light of the new legislative amendments to ensure that our clients not only obtain their prize, but continue to have the benefit of it.

I would like to acknowledge and thank at the outset the invaluable input and assistance to this topic provided to me by Judicial Registrar David Halligan

FOCUS POINTS

There are at least 4 areas we should address each and every time we draft Orders:

1.
The Object of the Order  

· The drafting of Orders will be driven by what your client is seeking to achieve.  

· Have a clear checklist (I would suggest written) prior to commencing your drafting as to the specific objects the Orders have to meet and tick them off once you have satisfied each requirement.  This will ensure that all of your client's aims are met by the Orders.  

· Take the time to consider through to the end the result of the Orders you are seeking and any potential problems that may arise in a practical context.  This often results in further objects crystallising and therefore being appropriately addressed.  I have found that there tends to be two types of Orders I would draft when I undertake this process – the Orders that the client has instructed me that they desire, and the Orders I then insert after addressing the overriding object of all Orders – protecting my client’s interest.

· As suggested by Judicial Registrar David Halligan, when taking instructions from your client it is of benefit to obtain instructions and draft at the same time any alternate relief your client seeks in the event they are unsuccessful in their initial application
.  Whilst you may not formally seek the alternative relief in your application it is of benefit to have at least drafted a Minute of Order sought by your client in the alternative especially in respect of interim proceedings seeking Orders as to residence.

2.
Jurisdiction 

· Also pose the rhetorical question:  Does the Court have the jurisdiction and power to make the Orders?  This is easy to overlook, especially in the rush of drafting an urgent interim application or in a complex compromise reached at Court.  The professional embarrassment of the learned Judicial Officer raising with you in the presence of your client issues relating to the lack of jurisdiction or enforceability of a particular order sought cannot be understated.  Addressing this issue will crystallise other issues such as whether further parties need to be joined to the proceedings. 
3.
The Drafting Process

· Orders should be drafted with clarity and precision.  Rushing the drafting process can lead to Orders being made that are contrary to your client’s own objectives, or are unenforceable.  

· Avoid slavishly adopting “precedent" Orders without any forethought because it is easy and you are pressed for time.  Again ensure the precedent is applicable to your client’s objectives.  

· With some forethought difficult concepts can often be expressed clearly and simply. The French theologian and scientist Pascal once said (roughly translated): "If I had had longer, I would have written a shorter letter."  It is a natural temptation when confronted with complicated and subtle legal problems to be rambling or long winded in the hope that some of the clauses you have drafted are applicable.  Pascal was correct: a little extra thought and application generally produces economy.  

· Use plain English: Legalese is just that - useful for lawyers and lab rats but that’s about all.  Remember that it is not lawyers that generally have to live with Orders.

It is your client and others they engage to assist them to cope with the trauma of family law litigation (usually not lawyers but counsellors, friends and financial institutions) that need to understand the nature and effect of Orders long after we are no longer acting.  Your client should not have to phone you on numerous occasions (or indeed at all) to have you interpret the meaning of their Orders.  

4.
Enforcement and Implementation

· In drafting Orders whether they be in respect of parenting issues or financial issues, make the Orders as self executing as possible and have as many deadlock breaking provisions in the Orders as you can.  The Court will not look at the alleged intention of the parties when an enforcement application is before it – the Court will, in all respects, interpret the Orders strictly and with a narrow focus.

· Orders create obligations upon a party.  Each obligation a party has pursuant to the Orders should have a time specification in which to comply.  Whilst "forthwith" is often used, what does it mean?
  Does it really meet your client’s objective?  Is it realistic?  The omission of a time limit to which to an obligation in an Order is to be met makes it significantly harder, if not impossible, to successfully apply to have the Order enforced.
· In an enforcement application the obligations of the alleged defaulting party will also be strictly interpreted by the Court.  Each party’s objectives must be very clearly spelt out
.

· The Court has the power to appoint an officer of the Court or other person to execute a deed or instrument in the name of a defaulting party pursuant to section 106A of the Family Law Act.  This provision applies in circumstances where a party has been directed to do something and has either refused or neglected to comply with the direction, or the Court thinks it is necessary to exercise the power. Beware of the temptation to think that just because you have inserted an Order pursuant to section 106A, that you have all bases covered with respect to dealing with the non compliance of an Order by the opposing party.  

· An Order made pursuant to section 106A is often insufficient to carry Orders into effect.   If A is to transfer all his/her interest in the subject property to B upon payment of a sum of money and A does not cooperate, a section 106A order will be insufficient to carry the order into effect as the Registrar does not have the power thereby to receive the money, and without evidence of receipt of the money, would not be able to hand over an executed transfer.  Therefore, as practitioners we need to look specifically at what, on a practical sense, will be required to give effect to Orders and draft Orders having regard to the powers of the Court pursuant to s106A.  

PRACTICAL CONSIDERATIONS IN FINANCIAL MATTERS

· Remember that Orders should always be drafted in personam as the Court can only make an order requiring a party to do something
.  For example, your Orders should read to the following effect:- "That each party do all acts and things and sign all such documents as are necessary to list for sale..", rather than being drafted in rem such as:- "That the property situate at and known as … be sold." 

REALTY

· It might sound trite, but ensure that any item of real estate you are dealing with is correctly identified in the Orders.  Whilst a mistake such as this would normally be corrected by application of the "slip rule", the necessity to bring such an application normally would not instil confidence in your client.  Further, time is spent correcting a past mistake that would not, one would assume, be chargeable to your client.

· Use the legal title reference for the property – this will ensure that the property is properly identified.  In addition, by undertaking a title search of the property you will ensure that you are not drafting an Order that is unenforceable because it deals with an asset that is not owned by the parties, or that you are attempting to deal with a greater interest in the property that the parties actually have.  Once again it might sound simple, but we have all seen applications drafted where an order is being sought for the sale of the property when a portion of the property is owned by a third party, quite often a family member.   

· Caution should be taken when transferring a property that is subject to a mortgage.  Either the mortgagor will be required to discharge any existing mortgage, or the mortgage will remain in place and the party retaining the property indemnifies the other party in respect of the obligations pursuant to the existing mortgage.  Whilst the latter option may be attractive for the parties, be wary if you are acting for the party who is obtaining the benefit of the indemnity.  An indemnity only operates between the parties and is of little comfort to the client that is forced to rely upon the indemnity and has therefore had to commence enforcement.  Further, transfer documents will not be able to be registered at the Land and Property Information if the mortgagee does not consent to same and produce the relevant Certificate of Title.  More often than not, there is no obligation for such consent and production to be forthcoming pursuant to the terms of the mortgage. 

· Always make sure as far as possible that all Orders drafted are self executing.  If an Order requires the sale of realty and the parties do not agree on the processes involved in selling such as the listing agent, listing and sale price, and the method of sale, then a section 106A Order will not enable the property to be sold.  Either specify these matters in the Order or have deadlock-breaking provisions in relation to all decisions which must be made to carry the Orders into effect. 

· Usually Orders are drafted in a form that does not correspond with ordinary conveyancing practices.  Be aware of what the result of an Order drafted "That the Husband do all things and sign all such deeds, documents, instruments and writings as are necessary to transfer to the Wife" is – because it means exactly what it says.  Although it is standard conveyancing practise that the party who is obtaining the benefit of a transfer shall provide the transfer, the Order as drafted will be interpreted literally by the Court. 
 Therefore, although not obtaining the benefit of the transfer, the Husband  will on a strict construction of the Order be required to prepare and have marked at the Stamp Duties Office a Transfer document.  No doubt he will also be paying for the costs involved in relation to such action. One way to draft the Order would be: 
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“That the parties shall do all such things and sign all such deeds, documents, instruments and writings as prepared by the wife at the cost of the wife as may be necessary to transfer the property situate at and known as… to the Wife."  
· Even where a property is to be sold immediately or transferred, Orders should always clearly define both parties' responsibilities pending the parties' compliance with same.  The Orders should state who is to pay the outgoings in respect of the property, including the mortgage and rates.  Make sure that there is an indemnity in respect of that party's responsibility.  If this is not done your client will have no remedy when the mortgage that is discharged at settlement of the sale of the property is far higher than your client had relied upon it being, as the occupier of the property simply stopped paying the mortgage and council rates as soon as property Orders were made.  It is also good practice in my opinion to ensure that the party who has the benefit of occupation is required to keep the property insured comprehensively for full value pending the implementation of the Orders.

· If the parties have agreed that one party shall have exclusive occupation of the home for a defined period of time, there are important issues that need to be considered and drafted into the Orders.  What will be the terminating events of the exclusive occupation?  What will be the occupier's responsibilities during the period of occupation?  What is to occur once there has been a terminating event?  Will the occupier have the right, during the period of occupation to "buy out" the other party's share in the property, and if so for how much?  Is the party obtaining the benefit required to exercise that right or will this be a terminating event for example?

· If the property is to be sold, ensure that the party who has the benefit of occupation is not able to sabotage the sale.  Ensure for example, that the occupier is required to maintain the property in good order and repair, and show the property to prospective purchasers upon adequate notice (and spell out what adequate notice actually is so there can be no dispute later on).

THE PAYMENT OF A LUMP SUM 

· If a sum of money is to be paid pursuant to the Orders ensure that your client (if they are the payee) is properly protected pending the other party’s compliance with the Orders. This is easy if they are a registered proprietor of the property and that interest protects the sum payable to your client:  ensure that the payment of money and the transfer of the payer's interest occurs simultaneously. However your client's interest on title is not sufficient to protect their entitlement pursuant to the Orders, there are several options:

(a) secure the payment against the payer's interest in the subject property or other assets owned by the payer.  You must ensure in respect of realty that the Order creates a caveatable interest in the property.

(b) restrain the payer from dealing with their interest in specified property in any way including encumbering or further encumbering that property.  

· Judicial Registrar Halligan suggests the following test be applied in respect of whether adequate protection of the payee's interest has been provided:-  Would the payee’s ability to recover the money be unaffected by the bankruptcy of the payer?
 

· The second aspect of “Keeping Your Eye on the Prize” is to have self executing Orders in the event that the other party defaults in their obligations to pay the lump sum.  An easy method of self executing enforcement is to have the sale of the property with payment of the required sum together with interest occurring prior to the distribution of the balance to the other party.

· Pursuant to section 117B(1) of the Family Law Act, any order for payment of money by a particular date, by default, carries with it an obligation to pay interest after that date which is currently 10.1% per annum
.   If you wish to have a differing interest rate apply this must be specified.   

AUNT BESSY’S LAMP, THE IRONING BOARD AND THE 3 DUCKS ON THE WALL.

· Parties often seek/agree to divide a collection of items such as furniture, rather than having an order made that they be sold.  There are various ways in which this is achieved including:-

(a) each party retains ownership of the items in their possession; or

(b) each party is entitled to specific items of furniture; or

(c) the parties distribute the items by the " pick a pile method."  

· Whilst the parties' items of personalty such as furniture may represent as a whole the least value of the assets in the matrimonial pool, this area has the greatest potential for non-compliance and thereafter enforcement difficulties for the parties.  

· An Order for a party to deliver an item of personalty cannot be enforced unless it identifies the personalty with the requisite clarity and particularity.  A requirement to deliver " the stereo" may result in the party with the benefit of the Order receiving a very old radio and record player, rather than the recently purchased new home theatre system including the DVD player.  Does a requirement to deliver the stereo require delivery together with the hand held remote?  Does it have to be in working condition?  I would imagine a party receiving their new home theatre system would not be too pleased when vital parts are missing, rendering it unworkable.  These scenarios would leave the party no enforcement options (other, perhaps, than against his or her lawyer) unless the Orders have been drafted with precision.

· This leads to the next question.  Does consent to an Order by party A that s/he deliver a specific item of personalty to party B entail an admission by A that s/he has the personalty? Or does B have to provide evidence of this during the course of the subsequent enforcement proceedings?  A possibility to consider is a notation to the effect that party A acknowledges possession of the subject item, in good order and repair.

· Once again with personalty, draft Orders to be as self executing and self enforcing as possible.  Having regard to the case of Nol and Nol
 have an order specifying the cash sum to be paid by the defaulting party if they do not comply with an Order for the provision of specific items of personalty.  If you don’t , and the other party does not comply with the Order, then your client’s remedies appear to be limited (and costly):- file an application pursuant to s79A(1)(c), a contravention application under pt XIIIA, or contempt proceedings under XIIIB.

SUPERANNUATION

· The Family Law Legislation Amendment (Superannuation) Act 2001 and its associated legislation commences on 28 December 2002
.  This legislation has far reaching effects.  I commend to you at this time a comprehensive analysis of the new superannuation laws written by Garry Watts, Stephen Bourke and Michael Taussig QC.
.

· Whilst this paper is concerned with the topic of drafting enforceable Orders, given that this area has been subject to recent amendments, I have provided a very brief overview of the amending legislation as far as it relates to the topic of this paper.

· The amending legislation in respect of the Family Law Act is found in Part VIIIB of the Act.

· The meaning of “matrimonial cause” has now been extended pursuant to s90MC so that a superannuation interest is now to be treated as property.

· Prior to drafting any Orders, the first question that must be raised is whether the superannuation entitlements of any of the parties falls within the operation of the new legislation.  Therefore, prior to drafting Orders in relation to superannuation interests, a reading of the definition “eligible superannuation plan” contained within s90MD of the Family Law Act will be required together with a reading of s10 of the Superannuation Industry (Supervision) Act 1993.

· There are two possible Orders in relation to superannuation.  They are Splitting Orders
, and Flagging Orders
.  Section 90MS specifically states that whilst the Orders that a Court makes in relation to a superannuation interest is made pursuant to s79
, the Order must be made in accordance with Part VIIIB of the Family Law Act.

The Trustee 

· Section 90MZD of the Act provides that the Court can not make an Order to split or flag superannuation unless the Trustee has been accorded procedural fairness in relation to the making of the Order.  The section states that an Order under Part VIIIB may be expressed to bind the Trustee of the superannuation plan however “the Court cannot make such an Order unless the Trustee has been accorded procedural fairness in relation to the making of the Order…”
.  

Therefore, make sure that adequate notice has been given to the Trustee that the Court has an application before it which might result in a splitting or flagging Order.  Ensure that the Trustee is advised of the first return date of the Court application so it is afforded the opportunity to be heard on the making of the Order should it so desire.  It appears that in the future there may be some argument before the Court as to what exactly the procedural fairness requirements are going to entail.  If the initiating application is served on the Trustee and it does not appear at Court on the first return date then arguably this will satisfy the procedural fairness requirements.  But some questions arise if, for example, a Judge at a defended hearing of the matter makes a vastly different Order that than sought by either of the parties.  Will the Trustee have to be advised of each and every Court date to afford them the opportunity to be heard?  Does the Trustee actually have to be served with the initiating application or does a letter advising them as to the Orders sought in respect of superannuation meet the procedural fairness requirements?

· Ensure that you have served notice on the Trustee, not the Professional Administrator.

Splitting Orders

· The Court may now make Orders in relation to the superannuation interest of the parties.  It is important to note that although the Orders are made in accordance with part VIIIB of the Act, they are made pursuant to s79 and are therefore subject to the same provisions as other s79 Orders.

· The ways in which the Court can split superannuation is set out in s90MT of the Act.  The Court may make an Order that the non member spouse is entitled to be paid either:

(a) a specified amount (or base amount) pursuant to s90MT(1)(a) and s90MT(4);

(b) a percentage order pursuant to s90MT(1)(b); and

(c) a percentage order for a percentage only interest pursuant to s90MT(1)(c) (judicial pensions).

· The Court may make such other Orders as it thinks necessary for the enforcement of a splitting Order
.

· As will be shown in the examples given in this paper, the wording of Orders in respect of superannuation to which Part VIIIB of the Act applies, is vastly different to the drafting of all other enforceable Orders in respect of property under s79. Orders in respect of superannuation pursuant to Part VIIIB of the Act will not be drafted in personam.  They are akin to a declaration made under s78 of the Family Law Act.  This is because unlike property Orders we usually draft, which require a party to the marriage to do something to become enforceable, Orders made by the Court pursuant to Part VIIIB of the Act merely states that a party have a certain entitlement in a superannuation interest.  This Order then will require the Trustee of the superannuation entitlement upon the proper notice being given,
  to put into effect the Orders of the court pursuant to the machinery provisions of the Superannuation Industry (Supervision) Regulations 2001 (No 3) 

· A split of superannuation can be from 0% to 100%.

Type (a) Orders: Base Amount Orders
· Most superannuation interests are non percentage only interests in the growth phase and will best be dealt with by the type of Order set out in subsection (a) of s90MT(1) of the Act.  This states that the Court will make an Order giving the non member spouse an entitlement to be paid an amount calculated in accordance with the regulations and reducing the entitlement of the member spouse accordingly.

· Essential to the operation of the new scheme is the concept of the base amount
.  The legislation states that before making an order in accordance with paragraph (a) of s90MT(1), the Court must observe 2 pre conditions:- it must value the interest;
 and it must allocate a base amount
.  How the superannuation interests will be valued is provided for in the regulations and will depend on the type of superannuation interest that is before the Court
.  Given the topic of this paper, I have not commented on the valuation issues that arise as a result of this amending legislation as this is deserving of an entire paper of it’s own.

· The base amount is the amount the non member spouse will receive as a result of the Orders made by the Court.  If the amount is not to be received immediately the regulations set out how the Trustee will adjust for growth in the base amount over the years until the non member receives the interest. This is called the “adjusted base amount”
.

· An example of an Order specifying the base amount would be as follows:
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“That pursuant to s90MT(1)(a) of the Family Law Act 1975, whenever a splittable payment becomes payable in respect of the member spouse’s interest in the ABC Superannuation Fund, the non member spouse shall be entitled to be paid an amount calculated in accordance with the Regulations, using a base amount, as at (the date of these Orders or the date of valuation of the member spouse’s entitlement) in the sum of $X and that there be a corresponding reduction to the entitlement the husband would have had in the ABC Superannuation Fund but for this Order.  That pursuant to s90MZD of the Family Law Act 1975 this Order binds the Trustee of the ABC Superannuation Fund”.
· The above example of an Order specifying a base amount raises 2 issues.  Firstly there is a question as to the date you wish the Court to use as the base amount.  It will normally be the case that the valuation obtained in respect of the member spouse’s entitlement in the superannuation fund in accordance with the amending legislation will have a value of the member spouse’s entitlement that pre dates the hearing of the matter.  The second issue is that s90MZD of the Act states that an Order under Part VIIIB of the Act may be expressed to bind the Trustee of the superannuation plan.

Type (b) Orders: Specified Percentage Orders

· The second type of splitting Order that may be made is an Order that the non member spouse is entitled to be paid a specified percentage of the member spouse’s entitlement.  Once again, the member spouse has a corresponding reduction in their entitlement in the superannuation fund.  It has been suggested that this type of Order is most appropriate when the superannuation is being paid or drawn down – that is this type of Order is made in the payment phase and the member is in receipt of an income stream.

· An example of an Order to specify percentage is as follows:
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“That, pursuant to s90MT(1)(b) of the Family Law Act 1975, whenever a splittable payment becomes payable in respect of the interest held by the member spouse in the ABC Superannuation Fund, the non member spouse shall be entitled to be paid 30% of the splittable payment and that there by a corresponding adjustment to the entitlement the husband would have received in the ABC Superannuation Fund but for this Order.  That pursuant to s90MZD of the Family Law Act 1975 this Order binds the Trustee of the ABC Superannuation Fund”.
· Pursuant to the above Order however, if the member spouse’s entitlements are still accumulating, then the non member spouse will be receiving 30% of the member spouse’s entitlements including entitlements contributed by the member spouse subsequent to the Orders being made.  This is why it has been suggested that base amount Orders pursuant to subsection (a) be used in the growth phase of a superannuation fund entitlement and subsection (b) Orders only be used when the entitlements have actually vested.

· If the superannuation policy permits lump sums to be taken at a later time, either by commutation or direct entitlement, the above draft example of this Order would also cover this situation.

· Be careful when drafting an Order as set out above as it will not cover any monies the member spouse has received prior to the making of the Order.

Type (c) Orders: Orders in Respect of Percentage Only Interests (Judicial Pensions).
· Percentage only interests are prescribed by the regulations and the only interest that is prescribed at this stage is the Commonwealth Judicial Pension Scheme.
  These can only be split by giving the non member a specified percentage of the pension.

Flagging Orders
· The second type of Order that may be made by the Court is a flagging Order pursuant to s90MU of the Act.  The Order is made in accordance with s90MS and a Flagging Order may:

(a)
Restrain the Trustee from making any splittable payment in respect of the superannuation interest without the leave of the Court; and

(b)
Require the Trustee to notify the Court within the period specified in the Order, of the next occasion a splittable payment becomes payable in respect of the superannuation interest.

· These Orders will be made by the Court when a member spouse’s interest in a superannuation fund is unknown but will crystallise it a short period of time.   Section 90MU(2) states that in deciding whether to make a flagging Order the Court may take into account such matters as it considers relevant, in particular the likelihood that a splittable payment will soon become payable in respect of the superannuation interest.

Section 78 Declaration 
· Declarations pursuant to s78 that we all draft every day will continue to be commonly used as part of a suite of Orders.  It is important to note at this point that the Court is not required to split a member spouse’s superannuation entitlements.  The Court may as it has done in the past, make an Order to “trade off” the member spouse’s superannuation entitlements for the other remaining matrimonial assets.  An issue that will arise for the Court where the Court decides not to split the member spouse’s superannuation entitlements is the question of whether the Court is required to use the methods and factors prescribed by Part VIIIB of the Act.  Watts, Bourke and Taussig QC are of the view that as an Order adjusting other property is not a splitting Order but rather an Order pursuant to s78 or s79 and consequently the mandatory valuation requirements as prescribed by the new scheme does not apply.
  It may be however when exercising its discretion that the Court will adopt the practice of using the new methods to determine the value of the superannuation interests.

General

· The Court still has the power pursuant to s114 of the Act to grant an injunction to prevent the dissipation of a superannuation interest whilst there are proceedings on foot.

· There are circumstances where the Court cannot make an Order pursuant to s79 with respect to superannuation interests and these are set out in s90MO of the Act.  Those circumstances are:

(a) The superannuation interest is covered by a superannuation agreement that is in force; or

(b) The non member spouse has served a waiver notice on the Trustee; or  

(c) A payment flag is operating on the superannuation interest.

· As with all Orders of the Court, ensure that they are served (in this situation not only on the other party but also on the Trustee of the eligible superannuation plan) so that your client has the benefit of an enforceable Order.  “On service of the Order, the Trustee of the eligible superannuation plan will undertake administrative action to give effect to that entitlement either by creating a new interest, arranging a rollover or transfer in accordance with the Superannuation Industry (Supervision) Regulations 1994 or establishing a base amount and subsequent adjustment in accordance with the Family Law (Regulations) 2001”.

Death of a Party. 

· As is usually the case, if a non member spouse dies before receiving a payment split pursuant to a Court Order, the payment split will still operate in favour of the legal person representative and is binding on the legal personal representative upon that death.

· Normally the new superannuation splitting laws will override any binding death benefit nomination that may be have been made by the member spouse.  

· A decision was taken by the Government when drafting the amendments to the legislation that payments after death of a member spouse are not splittable if the benefit goes to:

(a) a child under the age of 18;

(b) to a child over the age of 18 for the purpose of completing their education or to provide maintenance and expense of special needs due to a physical or intellectual disability; or

(c) to a reversionary beneficiary for the benefit of a child satisfying the requirements of paragraph (a) or (b).
 

· The following is an example of an Order that should be considered if a new interest for the non member spouse in the fund or a rollover of that interest is not able to occur:
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“That the member spouse be restrained from giving to the Trustee of the ABC Superannuation Fund a binding death benefit nomination in favour of a child which would have the effect of in any way reducing the value of the non member spouse of the splitting Order made in Order……


That the non member spouse’s legal personal representatives indemnify the non member spouse in respect of any loss the non member spouse suffers as a result of the member spouse failing to comply with the preceding Order”.
CHILD SUPPORT
Child Support Agreements.

· Agreements need clear start and end dates (not events if possible).  Make sure you specify terminating events such as a child becoming self supporting.

· Ensure that the Child Support Agreement satisfies the formal requirements set out in s81 of the Child Support (Assessment) Act 1989.

· There are certain requirements that a Child Support Agreement must meet to be valid:

· The agreement must be made in relation to a child to whom an application for administrative assessment is entitled to be made on the day the agreement is entered into.
  This will require a reading of Part III of the Act which defines the children who are covered by the Act.  

· The Agreement must be between that child’s eligible carer and a parent of the child from whom payment of child support is entitled to be sought. 

· The Agreement must be in writing and signed by the parties to the Agreement (not their legal representatives).  Both parties must be given a copy of the Agreement with original signatures on each of the Agreements.

· Provisions which Child Support Agreements must include are one or more of the following:

· Provisions for payment of periodic amounts;

· Provisions varying the amount of current periodic payment;

· Provisions varying a previous Court Order or determination of a Child Support Review Officer;

· Provisions for payment of non periodic amounts;

· Provisions as to when the liability will cease.

· If the agreement includes non periodic provisions for which the liable parent wants credit, it must state:

· Those provisions are to be credited against any amount payable under any administrative assessment; AND

· The annual value of the provision and that any amount payable under any administrative assessment is to be reduced by that amount; OR

· That the provision is to account for a specified percentage of the annual rate of child support under any administrative assessment.
 

otherwise NO CREDIT will be given.  This is a real trap when drafting a Child Support Agreement.

· An example of a Child Support credit clause is as follows:
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“The husband agrees within 28 days to transfer to the wife the whole of the property situate at and known as 1 Macquarie Street, Parramatta in the State of New South Wales being the whole of the land contained 


within certificate of title folio identifier 43/8889 with such property valued at $400,000.00.  This sum is a provision of child support for the child Lachlan Smith born 1 January 1998 (“Lachlan”) otherwise than in the form of periodic amounts.  It is to be credited against any liability of the husband under any administrative assessment pursuant to the Child Support (Assessment) Act 1989 in respect of Lachlan.  This form of child support has an annual value of $45,000.00 for 10 years and the annual rate of child support payable in respect of Lachlan under any relevant administrative assessment is to be reduced by that amount”.
· Failure to insert a credit clause as outlined above in a Child Support Agreement means that for the purposes of an administrative assessment the payer is not credited with the non periodic payment.  The payer would then have the onus of having the administrative assessment amended by either renegotiating the original Child Support Agreement or having to apply to a Court to adjust the administrative assessment in order to reflect the non periodic payments which are or have been provided.

· Ensure that you advise your client when drafting agreements encompassing non periodic payments of child support of the “25% rule” as set out in s95(4) and s128 of the Act.
  
· Finally, be aware of the provisions that apply for carers who are a pensioner or a claimant for a family payment more than the minimum family payment rate.
  The Child Support Agency must refuse to accept an Agreement if the Department of Social Security has determined that the benefits receivable pursuant to the Agreement are less than the administrative assessment.

· Be wary of drafting clauses that require the payer to pay someone other than the eligible carer (for example a school or a bank).  The eligible carer cannot use the 

Child Support Agency to collect and will have to make an application to the Court to enforce such an agreement.

Departure Orders 

· Departures from administrative assessments is dealt with in division 4 of the Child Support (Assessment) Act 1989.

· Ensure that when you are drafting an application to depart from a Child Support Assessment you clearly state;

· the period or periods for which the departure order is to operate;

· you state clearly what the departure is to be, ie is a new figure to be inserted as the amount payable or is there to be an amendment to an element of the usual child support formula (ie the adjusted income amount for child support percentage)
.

· Ensure that the proper language is used when drafting a clause to discharge arrears.  Arrears of child support are not “discharged”.  To discharge arrears the clause should be drafted something like:
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“The parties agree that the assessment for Lachlan Smith born 1 January 1998 for the period 1 July 2000 to 30 December 2000 will be $0.00”.
· Be aware of the provisions contained in s118(2A) of the Child Support (Assessment) Act 1989
.

Substitution Orders
· Be aware that lump sum Orders can usually only be made as a capitalisation of a number of child support assessments.  Therefore, if a new or low child support assessment is in place, a successful departure application must be made against the current and other assessments before a capitalisation can be ordered under part VII division 5.

· If you are making an application for the provision of child support otherwise than in the form of periodic payment, ensure that the Orders you draft state whether the child support so ordered by the Court is to be credited against the liable parent’s liability under any administrative assessment.
  When drafting this statement ensure that it covers the provisions set out in s125(3) of the Act which states that if the Court does state that child support is to be credited against the liable parent’s liability against the administrative assessment, the Court must also state in the Order either:

· That the child support has an annual value of a specified amount and that the annual rate of child support payable under any relative assessment is to be reduced by that amount; or

· That the child support is to account for a specified percentage of the annual rate of child support payable under any relative administrative assessment.

INJUNCTIONS

· The Airport Australian Federal Police have now issued an updating family law kit to advise interested persons of new procedures they have implemented to place a child on the airport watch list
.  This kit states that if children are to be placed on the airport watch list pursuant to a Court Order the “direction from the Court must be specific and not implied”.
  The Australian Federal Police family law team has suggested the following wording be used for a child’s name to be placed on the watch list by Court Order:
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“Each party (or either party) be and are hereby restrained from removing and/or causing or allowing the child/ren….. born …… to be removed from the Commonwealth of Australia

It is further Ordered that:

The Australian Federal Police place the name of the said child/ren on the airport watch list enforced at all international points of arrival and departure in the Commonwealth of Australia and maintain the child/ren name/s on the watch list until further order of the Court”.
· It is also a good idea to seek an Order that the children and/or the adult surrender any passports to the registry of the Court such passports to be held pending further order or the written agreement of both parties for their release.

PROPERTY 

· One issue that is often overlooked in the rush of drafting urgent injunctive Orders for the preservation of property is the necessity of ensuring that the injunctive Orders sought by you are no wider than necessary to protect your client’s claim in the substantive proceedings.  Clearly think through the object of the Orders you are drafting to ensure that:

· They are adequately drafted to cover all potential dealings which may alienate the other party’s interest in that particular property or reduce it’s value; and

· That it is not so wide as to restrain the other party from doing things that your client agrees with (ie undertaking the normal course of business). 

· Often injunctive Orders are sought in respect of restraining a party from dealing with money in a bank account.  These Orders are frequently drafted on our client’s instructions that a certain sum of money is in a particular bank account.  If an Order is then drafted relating only to that specific bank account and that information is incorrect (ie the account number is wrong or the funds have already been moved from that account) the Order will be rendered useless.  In these circumstances it is better to draft a wider Order to state for example that the other party withdraw all funds from all institutions in which they have a certain amount or higher and deposit those sums into the solicitors trust account to be held on account of both parties.

SHARE TRANSFER

· The provisions of s106A permits the Court to execute a transfer of shares on behalf of a party.  However, the Court has no power to direct a registration of the transfer of shares unless it can be established that the company is completely controlled by one party to a marriage so that in reality an Order against the company is an order against the party.
  Consider the ownership structure of a corporate entity when drafting an order for the transfer of shareholdings.

UNDERTAKINGS

· Be wary of accepting an undertaking to the Court in relation to property adjustment matters in combined financial and children’s proceedings.  Contravention of such an undertaking is covered by the parenting compliance regime
 and there is no effective remedy for such a contravention unless it can be brought under Stage 3 of the compliance regime.

PRACTICAL CONSIDERATIONS IN PARENTING ORDERS

Specific Issues

· Are there any specific areas your client wishes to have the responsibility for solely making decisions on or wishes to at least be able to make those decisions jointly with the other party?  If so, rather than leaving it up to a possible argument later insert a specific order. 

Contact

· Ensure that it is very clear as to what days are contact days.  For example, "each alternate weekend from 5:00 p.m. Friday to 5:00 p.m. Sunday" must state when this regime is to commence.

· The “usual” holiday regime is that each parent will have the children with them for one half of the holidays.  However, disagreements often occur as to when the second half of the school holiday starts.  A simple way around this difficulty is to specifically state when school holidays start and end.

· Another issue relating to school holidays is whether the usual contact regime (weekends and/or midweek contact) is to continue through the school holidays or not.  From personal experience this is an order that is quite often overlooked especially when it appears to be obvious to everyone the intention of the Orders – this is cold comfort for your client however when the Orders do not state this and the other parent is demanding their alternate weekend contact during your client's holiday time!  Consider the situation where a working parent has no available holiday entitlements and wishes the usual alternate weekend arrangements to continue during a school holiday period.  The resident parent wishes to take half the holidays period to “go away” which includes the “alternate weekend”.

· Contact changeover points should also be specified.  It is wonderful that parents can say that they have always agreed about this in the past and could not see there ever being a problem in relation to this issue in the future: however, even when to date contact changeover has always been by amicable arrangement, it is wise to have an alternative in case the parties can not agree, to save having to have a Court determine that discreet issue at a later stage.

· Another issue that arises in relation to contact changeover is the parties that are to be responsible for the delivery.  An Order that states that the mother shall deliver the children to the father means exactly that.  If other parties are to be responsible for contact delivery or may be used for example in the case of emergencies, then the Order should allow that to occur.  Are new partners to be ever delivering and collecting the children?

· One must also be aware of drafting Orders as a residence/residence arrangement under the current compliance regime.  Whilst residence/residence Orders quite often make your client feel as if they will continue to be an integral part of their child's life, they would be unable to obtain compensatory time with the child under section 70NG (1)(b) as s/he cannot obtain make-up time following a contravention under Stage 2 of the compliance regime unless what is foregone is “contact”.

· If you are dealing with a residence parent that you do not think is going to actively encourage contact and will in fact hinder contact by coming up with such excuses as sickness, why not draft an Order that states that if the child is unable to attend for contact on a particular occasion because of sickness, that compensatory contact occur the next weekend? 
· Ensure that if your client wishes to have the children on specific days such as mother’s/father’s day and birthdays, that those times are specifically set out in the Orders.

· If your client wishes to be able to attend sporting activities and school events to which the parents are invited ensure that an Order is drafted to this effect.  If an order is not drafted to this effect then, if subsequently the other party obtains an Apprehended Violence Order that prohibits and restricts your client from approaching or contacting either the other party or the children except pursuant to a written agreement or family law Orders then, even though your client may have for a long period of time subsequent to separation attended at these events, they will no longer be able to do so without breaching the Apprehended Violence Orders and will be required, if they wish to continue so attend, to make a further application to the Court.

· Telephone contact – the word “facilitate” implies obligations to have the child/ren available to accept the call at specific times.  In the alternative draft the Order so that the resident parent or the contact parent is required to initiate the call to the child/ren.

CONCLUSION
This paper has dealt with one of those topics that when everyone reads the material we all tend to say to ourselves “Of course, of course”.  However when drafting Orders it is easy to overlook the most simple and basic precepts.  The making of Orders by a Court that has been drafted by you is perhaps the most easily identifiable work that we as legal practitioners undertake.  No matter how urgent the application may be that you are drafting it is always worth the extra 15 minutes to draft it properly to ensure that when you have gained the prize your client is seeking it does not turn out to be the booby prize or wooden spoon!




�
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� In the matter of Rubie and Rubie (1991) 15 FamLR 47 Nygh J Stated in respect of the meaning of forthwith: “..in my view, the word means “as soon as practicable” rather than “within a reasonable time”.


� In the Marriage of Maddocks 1981 Fam LR 877; [1981] FLC 91-031 Nygh J was dealing with a section 86 agreement which required a party “to do and perform all such acts and things as may be necessary to promptly and at the best price reasonable obtainable…effect the sale of the property” His Honour referred to the fact that the document did not specifically require the party to " execute a deed or instrument" in accordance with the terms of section 84(1) ( as it was then known) and found: "  “I should interpret strictly the language of the Act and consequently it can not be said that a person has refused or neglected to comply with a direction unless that obligation of that person has been clearly spelt out”. there must be a specific order directing the wife to execute a deed or instrument before section 84(1) can operate


� Although the drafting of Orders relating to superannuation interests as a result of the new amendments does not require this – see material under heading “Superannuation”.


�  In the Marriage of Bugg  (1989) 13 Fam LR 471; 1990 FLC 91-110: " The Family Court is a national Court…The Court's Orders should be capable of being construed independently of any local custom."  
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� There are actually 6 items of legislation that make up the new superannuation splitting rules:-


The Family Law Legislation Amendment (Superannuation) Act 2001;


The Family Law (Superannuation) Regulations 2001;


The Family Law Legislation Amendment (Superannuation)(Consequential Amendments) Act 2001;


The Superannuation Industry (Supervision) Regulations 2001 (No 3);


The Retirement Savings Account Act and Regulations;


Other consequential amendments to existing legislation.


� “Super Splitting on Marriage Breakdown” Watts, Bourke Taussig QC 2002 CCH Australia Limited


� Section 90MT of the Act


� Section 90MU 


� Therefore Orders are still generally subject to all the same provisions as other s79 Orders.


� According to the case of Kioa v West (1985) 159CLR550 procedural fairness, or natural justice as it was more commonly known has 2 rules – the hearing rule and the bias rule.


� Section 90MT (1)(d)


� Regulation 72 of the Family Law (Superannuation) Regulations 2001 provides for a notice to be given to the Trustee by the non member spouse notifying the Trustee of:


The name of the non member spouse


The postal address of the non member spouse


The date of birth of the non member spouse; and


Whether the non member spouse has an interest in the same plan.


This notice must be in writing, be signed and dated and be given as soon as practicable to the Trustee after the Order is made.


� Section 90MT(4)


� Section 90MT(2)


� Section 90MT(4)


� “Super Splitting on Marriage Breakdown” Watts, Bourke Taussig QC 2002 CCH Australia Limited at p154.
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�“ Super Splitting on Marriage Breakdown” Watts, Bourke Taussig QC 2002 CCH Australia Limited at p186


� See s90ME(2) and Regulation 13 of the Family Law (Superannuation) Regulations 2001


� Section 24 of the Act sets out children in relation to whom applications may be made


� The child’s eligible carer is defined in s7B of the Act as a person who is the sole or principle provider of ongoing daily care for the child; or who has major or substantive contact with the child; or who shares ongoing daily care of the child substantially equally with another person; or a person who has substantial contact with the child.


� Section 84 of the Act.


� Sections 84(2) and 84(3) of the Assessment Act.


� Sections 84(3) and 84(8).


� Pursuant to s95(4) and s102(8) of the Act even if a credit clause is included in a Child Support Agreement, if the non periodic child support paid exceeds 25% of the value of the current assessable amount payable and the carer receives an income tested pension, allowance or benefit (either now or later) then the payment over the 25% level are ignored for the purposes of applying the administrative formula if the carer makes application to the Child Support Registrar for the enforcement of the 25% rule.  This application by the carer may be required by Centrelink in order to satisfy the “reasonable action test”.


� Section 89(4) of the Act


� See ss91A, 92 and 96 of the Act


� Sections 118(1) and 118(2).


� An order under this section varying the child support income amount of a liable parent or a carer entitled to child support must not reduce the child support income amount worked out under Part 5 by more than 30%, to the extent that the reduction is attributable to a ground mentioned in subparagraph 117(2)(c)(iii) or (iv)


� Section 125(1) of the Act.


� To obtain a copy of the kit contact the Australian Federal Police Family Law Team in NSW on (02) 9286 4510 or by fax on (02) 9286 4837


� Australian Federal Police Sydney Family Law Team Family Law Kit revised 25 October 2002 page 2.


� see Ascot Investment Pty Ltd v Harper (1981) 6 Fam LR 591; [1981] FLC 91-000; [1981] 33 ALR 631


� See s80NB, paragraph (c) of definition of an “order under this Act affecting children”


� See sections 80NG and 80NJ


� See section 70NG(1)(b) of the Family Law Act 1975
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