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1.
PROPERTY

1.1 In recent times the differing interests sought to be protected by the Federal Court of Australia under the Bankruptcy Act 1966 ("BA") and the Family Court of Australia under the Family Law Act 1975 ("FLA") have put the two Courts under a great deal of scrutiny as to the manner in which they deal with the rights and entitlements of people seeking relief under each Act and the manner in which it impacts upon third parties.  

1.2 Fundamental to each statutory regime is the concept of “property”.  “Property is defined in the Bankruptcy Act as follows:

“s.5
"property" means real or personal property of every description, whether situate in Australia or elsewhere, and includes any estate, interest or profit, whether present or future, vested or contingent, arising out of or incidental to any such real or personal property;”


and it is defined in the Family Law Act as follows:

“s.4
(1)
“property”, in relation to the parties to a marriage or either or them, means property to which those parties are, or that party is, as the case may be, entitled, whether in possession or reversion;”

1.3
Problems have arisen in respect of the operation of the respective legislative regimes as some parties attempt to utilise the operation of one to the detriment of the other, for example, where a debtor takes steps to use the Bankruptcy Act to deprive the spouse of the entitlement that spouse may have under the Family Law Act; or where parties to a marriage utilise the operation of the Family Law Act to shelter or transfer Property away from the debtor spouse so as to leave the creditors of the debtor spouse without any available pool of “property” from which to be satisfied.  That is not to say that the majority of applications under the respective legislative schemes are not genuine and bona fide, but in the above scenarios they do not give full force and effect to the intents of both Acts.

2.
BACKGROUND TO THE BANKRUPTCY ACT
2.1
Upon a person becoming a bankrupt all of his or her "divisible property" vests in the Trustee in Bankruptcy (see s58 and s.116 Bankruptcy Act).  This comprises all of the "property" as defined in s.5 of the Bankruptcy Act, in which the bankrupt had an interest at the "commencement of the bankruptcy".  In general terms “property” available to creditors is that property other than necessary clothing and household goods; tools of trade, motor vehicles used primarily by the bankrupt as a means of transport to a value of $5,000; superannuation; personal compensation awards for personal injury or wrong done to the bankrupt or for the death of the spouse or of a family member.

2.2
"Necessary household furniture and effects” defined by the Bankruptcy Regulations (Reg 6.03) do not vest but this definition does not include antiques, paintings of any value, collectables and other valuable items. 

2.3
The “property” which is divisible property vests in the trustee of the bankrupt estate at the "commencement of the bankruptcy" (s.58 and s.115 Bankruptcy Act) which is the date of the commission by the bankrupt of the earliest act of bankruptcy (see s.41 Bankruptcy Act) within 6 months prior to the presentation of the creditors' petition or acceptance of the debtors' petition by virtue of which the person becomes a bankrupt.  In this respect the trustee's title to the "property" of the bankrupt is said to have "relation back" to the “commencement of the bankruptcy”.

2.4
There are 2 usual ways in which a debtor may become a bankrupt namely:


(a)
by the making of a sequestration order upon a creditor's petition filed by a 
creditor;

(b) by the presentation and acceptance of a debtor's petition filed by the debtor.

3.
WHAT DOES THE TRUSTEE RECEIVE – s58, s116 BANKRUPTCY ACT

3.1
All property (other than the non-divisible property described in s.116 Bankruptcy Act) in which the bankrupt acquires an interest after the date of his or her bankruptcy but before discharge also vests automatically in the trustee in bankruptcy (s.58 Bankruptcy Act).  Section 58 Bankruptcy Act provides as follows: 

“(1)
Subject to this Act, where a debtor becomes a bankrupt:

(a)
the property of the bankrupt, not being after-acquired property, vests forthwith in the Official Trustee or, if, at the time when the debtor becomes a bankrupt, a registered trustee becomes the trustee of the estate of the bankrupt by virtue of section 156A, in that registered trustee; and

(b)
after-acquired property of the bankrupt vests, as soon as it is acquired by, or devolves on, the bankrupt, in the Official Trustee or, if a registered trustee is the trustee of the estate of the bankrupt, in that registered trustee.

(2)
Where a law of the Commonwealth or of a State or Territory of the Commonwealth requires the transmission of property to be registered and enables the trustee of the estate of a bankrupt to be registered as the owner of any such property that is part of the property of the bankrupt, that property, notwithstanding that it vests in equity in the trustee by virtue of this section, does not so vest at law until the requirements of that law have been complied with.

(3)
Except as provided by this Act, after a debtor has become a bankrupt, it is not competent for a creditor:

(a)
to enforce any remedy against the person or the property of the bankrupt in respect of a provable debt; or

(b)
except with the leave of the Court and on such terms as the Court thinks fit, to commence any legal proceeding in respect of a provable debt or take any fresh step in such a proceeding.

(4)
After a debtor has become a bankrupt, distress for rent shall not be levied or proceeded with against the property of the bankrupt, whether or not the bankrupt is a tenant of the landlord by whom the distress is sought to be levied.

(5) 
Nothing in this section affects the right of a secured creditor to realise or otherwise deal with his security.

(5A)
Nothing in this section shall be taken to prevent a creditor from enforcing any remedy against a bankrupt, or against any property of a bankrupt that is not vested in the trustee of the bankrupt, in respect of any liability of the bankrupt under:

(a)
a maintenance agreement or maintenance order (whether entered into or made, as the case may be, before or after the commencement of this subsection); or

(b)
a pecuniary penalty order or interstate pecuniary penalty order.

(6)
In this section, "after-acquired property", in relation to a bankrupt, means property that is acquired by, or devolves on, the bankrupt on or after the date of the bankruptcy, being property that is divisible amongst the creditors of the bankrupt.”

3.2
The trustee has vested in him or her by operation of the Bankruptcy Act upon the “date of the bankruptcy” but relating back to the date of the “commencement of the bankruptcy”, all of the divisible property of the bankrupt, subject to all equities upon which the bankrupt held in that property.  

3.3
The following assets are assets which vest in the Trustee:


(a)
land - either as owner or part owner; 


(b)
shares in companies; 


(c)
personal belongings, eg. antiques, jewellery, racehorses, aircraft; 


(d)
interest in superannuation funds above RBL , life insurance, annuities; 


e)
iterest in a chose in action; 


f)
wages - income pursuant to s.139L and s.139M – income assessments


g)
book debts; 


h)
plant and equipment; 


i)
interest under a deceased estate. 

3.4
The following assets are assets which do not vest in the Trustee:

(a)
Household property and effects (including recreational and sporting equipment) that is reasonably necessary for the domestic use of the bankrupt’s household, having regard to the current social standards (Bankruptcy Regulation 6.03(2) and in particular those specified items nominated in Bankruptcy Regulation 6.03(3))


(b)
motor vehicle worth $5,000.00 or less (see Bankruptcy Regulation 6.04(3)); 


(c)
tools of trade up to $2,600.00? (see Bankruptcy Regulation 6.04(1)); ????????


(d)
income; 


(e)
damages for personal injuries or wrong done eg. third party claim, defamation; 

(f)
superannuation up to the RBL 


(g)
assets acquired with proceeds of (e) and (f). 

4.
TITLE TO PROPERTY IN THE HANDS OF THE TRUSTEE

4.1
The property which vests in the trustee vests in equity only.  It is necessary for the trustee in bankruptcy to comply with the relevant laws of each State necessary to pass legal title to the property to him (s132 BA).  In the case of real estate this involves the formal registration of the trustee on title.  This has an effect upon the way in which an estate is administered because until the trustee is actually registered as the legal owner of real estate he is not entitled to exercise rights as that legal owner, for example he cannot enter upon the property without the approval of the holder of the legal estate.  It is also not possible for the trustee to effect a sale of the property unless and until the trustee becomes registered as the legal owner.

5.
JOINT PROPERTY
5.1
Upon the making of a sequestration order, or acceptance of a debtors petition, there is an automatic severance of any joint tenancy which may exist in relation to that property between the bankrupt and the third party (usually a spouse).  Once property has vested in the Trustee, the Family Court cannot make orders as the spouse does not own the property Re: Bedford; Ex Parte Official Receiver [1968] 12FLR 309.

5.2
In general terms, the non-bankrupt spouse and the trustee will then hold property as tenants in common in equal shares unless the non-bankrupt spouse can either persuade the trustee that his or her contribution (financial or non-financial) to the acquisition of the property is greater than that of the bankrupt or that the enhancements to the value of the property brought about by renovations or repairs are attributable to value provided by the non-bankrupt spouse or alternatively satisfy the court in a partition action that the equities be in different proportions, eg. 80/20 (s.66G Conveyancing Act, 1919 (NSW)). 

5.3
The foregoing is consistent with the principle that a trustee in bankruptcy gets no better title to any “property” than the bankrupt.

6.
INCOME CONTRIBUTIONS
6.1
Until the amendments which came into force in June 1993 a bankrupt was entitled to keep the benefit of his or her own income and deal with that income as he or she sought fit (s.131 BA, now repealed).

6.2
Since June 1993 provision has been made for bankrupts to complete income questionnaires and to make contributions out of income to the trustee.  The contributions are assessed upon the basis of gross income after deduction of income tax payable by the bankrupt on that income and any child support payments required to be made and will equate to an amount of 50% over what is described as the “income threshold” for a bankrupt which varies depending upon whether he or she has any dependants, and is based on the pension.

7.
SECTIONS 120/121 BA AND SECTIONS 79, 79A & 85 FLA

7.1
Under the Bankruptcy Act there are a number of sections which deal with the ability of a trustee of a bankrupt to avoid an antecedent transaction whereby a bankrupt prior to his bankruptcy has disposed of property.  

7.2
By virtue of the commencement of the bankruptcy legislation Amendment Act 1996 on 16 December 1996 in respect of administrations where the “date of bankruptcy” was after that date new provisions came into operation regarding s.120 and 121 of the bankruptcy Act for those estates).  This paper will only deal with the post 1996 amendments but should a bankruptcy commence prior to 16 December 1996, it is important to look at the repealed sections.

7.3
Post 16 December 1996

The provision of s120 have been altered to provide as follows:

(1)
A transfer of property by a person who later becomes a bankrupt (the transferor) to another person (the transferee) is void against the trustee in the transferor’s bankruptcy if:

(a)
the transfer took place in the period beginning 5 years before the commencement of the bankruptcy and ending on the date of the bankruptcy; and

(b)
the transferee gave no consideration for the transfer or gave consideration of less than the market value of the property.

(2)
Subsection (1) does not apply to:

(a)
a payment of tax under a law of the Commonwealth or of a State or Territory; or

(b)
a transfer of all or part of a liability under a maintenance agreement or a maintenance order; or

(c)
a transfer of property under a debt agreement; or

(d)
a transfer of property if the transfer is of a kind described in the regulations (ie. to property where the trustee considers that the costs of recovery are such  that they would exceed the value of the creditors of the property (Bankruptcy Regulation 6.09)).

(3)
Despite subsection (1), a transfer is not void against the trustee if:

(a)
the transfer took place more than 2 years before the commencement of the bankruptcy; and

(b)
the transferee proves that, at the time of the transfer, the transferor was solvent.

(4)
The trustee must pay to the transferee an amount equal to the value of any consideration that the transferee gave for the transfer that is void against the trustee.

(5)
For the purposes of subsections (1) and (4), the following have no value as consideration:

(a)
the fact that the transferee is related to the transferor;

(b)
if the transferee is the spouse or de facto spouse of the transferor - the transferee making a deed in favour of the transferor;

(c)
the transferee’s promise to marry, or to become the de facto spouse of, the transferor;

(d)
the transferee’s natural love or affection for the transferor.

(6)
This section does not affect the rights of a person who acquired property from the transferee in good faith and by giving consideration that was at least as valuable as the market value of the property.

(7)
For the purposes of this section:

(a)
“transfer of property” includes a payment of money; and

(b)
a person who does something that results in another person becoming the owner of property that did not previously exist is taken to have transferred the property to the other person; and

(c)
the “market value” of property transferred is its market value at the time of the transfer.”
“Solvency” is now a defined term in s.5(2) and (3) of the Bankruptcy Act.

7.4
S.121 now provides:

(1)
A transfer of property by a person who later becomes a bankrupt (the “transferor”) to another person (the “transferee”) is void against the trustee in the transferor’s bankruptcy if:

(a)
the property would probably have become part of the transferor’s estate or would probably have been available to creditor’s if the property had not been transferred; and

(b)
the transferor’s main purpose in making the transfer was:

(i)
to prevent the transferred property from becoming divisible among the transferor’s creditors; or

(ii)
to hinder or delay the process of making property available for division among the transferor’s creditors.

(2)
The transferor’s main purpose in making the transfer is to be taken to be the purpose described in paragraph (1)(b) if it can reasonably be inferred fro  all the circumstances that, at the time of the transfer, the transferor was, or was about to become, insolvent.

(3)
Subsection (2) does not limit the ways of establishing the transferor’s main purpose in making the transfer.

(4)
Despite subsection (1) a transfer of property is not void against the trustee if:

(a)
the consideration that the transferee gave for the transfer was at least as valuable as the market value of the property; and

(b)
the transferee did not know that the transferor’s main purpose in making the transfer was the purpose described in paragraph (1)(b); and

(c)
the transferee could not reasonably have inferred that, at the time of the transfer the transferor was, or was about to become, insolvent.

(5)
The trustee must pay to the transferee an amount equal to the value of any consideration that the transferee gave for the transfer that is void against the trustee.

(6)
For the purposes of subsections (4) and (5), the following have no value as consideration:

(a)
the fact that the transferee is related to the transferor;

(b)
if the transferee is the spouse or de facto spouse of the transferor - the transferee making a deed in favour of the transferor;

(c)
the transferee’s promise to marry, or to become the de facto spouse of, the transferor;

(d)
the transferee’s natural love or affection for the transferor.

(7)
This section does not apply to a transfer of property under a debt agreement.

(8)
This section does not affect the rights of a person who acquired property from the transferee in good faith and for at least the market value of the property.

(9)
For the purposes of this section:

(a)
“transfer of property” includes a payment of money; and

(b)
a person who does something that results in another person becoming the owner of property that did not previously exist is taken to have transferred the property to the other person; and

(c)
the “market value” of property transferred is its market value at the time of the transfer.”

Section 123(6) BA provides:-

“Subject to section 121, nothing in this Act invalidates, in any case where a debtor becomes a bankrupt, a conveyance, transfer, charge, disposition, assignment, payment or obligation executed, made or incurred by the debtor, before the day on which the debtor became a bankrupt, under or in pursuance of a maintenance agreement or maintenance order.

7.5
The Family Court acting within its jurisdiction is able to alter the interest of parties or declare the interests of parties in a number of ways namely:

(a)
by the making of maintenance orders under s.66G and s.74 of the Family Law Act;


“s.66G
In proceedings for a child maintenance order, the court may, subject to this Division, make such child maintenance order as it thinks proper.”


“s.74
In proceedings with respect to the maintenance of a party to a marriage, the court may make such order as it considers proper for the provision of maintenance in accordance with this Part.”

(b)
by the acknowledging of maintenance agreements under s.86 and s.87 of the Family Law Act;

“86
(1)
A maintenance agreement other than an agreement to which section 87 applies may be registered, as prescribed by the Rules of Court, in any court having jurisdiction under this Act.”

“87
(1)
Subject to this section, a maintenance agreement may make provision to the effect that the agreement shall operate, in relation to the financial matters dealt within the agreement, in substitution for any rights of the parties to the agreement under this Part.


(2)
Where a maintenance agreement makes provision as mentioned in subsection (1), the maintenance agreement has no effect, and is not enforceable in any way, unless it has been approved by the court.


(3)
In proceedings for the approval of a maintenance agreement, if the court is satisfied that the provisions of the agreement with respect to financial matters are proper, the court shall, by order, approve the agreement, but if the court is not so satisfied, it shall, by order, refuse to approve the agreement.


(4)
Where a maintenance agreement that makes provision as mentioned in subsection (1) is approved by the court:

(a)
any order having effect under this Part or any order made under Part VIII of the repealed Act and continued in effect by virtue of paragraph 3 (2) (c) ceases to have effect in so far as it relates to the financial matters dealt with in the agreement and, whether or not the approval of the agreement is revoked, has no further effect; and

(b)
subject to subsections (4A) to (4C) (inclusive), no court having jurisdiction under this Act may make an order (other than an order under this section or an order in connection with the enforcement of the agreement) with respect to those financial matters unless the approval of the agreement is revoked.


(5)
Notwithstanding any rule of law or equity, an approved maintenance agreement shall not be taken to be void, voidable or unenforceable by reason that it makes provision as mentioned in subsection (1).


(6)
Where a court has approved a maintenance agreement, the agreement shall be deemed to be registered in that court.


(7)
An agreement that is by virtue of subsection (6) deemed to be registered in a court may be registered, as prescribed by the Rules of Court, in another court having jurisdiction under this Act.


(8)
A court may, by order, revoke the approval of a maintenance agreement under this section if, and only if, the agreement is registered or deemed to be registered in that court and the court is satisfied that:

(a)
the approval was obtained by fraud;

(b)
the parties to the agreement desire the revocation of the approval;

(c)
the agreement is void, voidable or unenforceable; or

(d)
in the circumstances that have arisen since the agreement was approved it is impracticable for the agreement to be carried out or impracticable for a part of the agreement to be carried out.”

(c)
by the making of declarations of interest in property under s.78 of the Family Law Act;

“78
(1)
In proceedings between the parties to a marriage with respect to existing title or rights in respect of property, the court may declare the title or rights, if any, that a party has in respect of the property.


(2)
Where a court makes a declaration under subsection (1), it may make consequential orders to give effect to the declaration, including orders as to sale or partition and interim or permanent orders as to possession.”

(d)
by the making of orders under s.79 of the Family Law Act.

“79
(1)
In proceedings with respect to the property of the parties to a marriage or either of them, the court may make such order as it considers appropriate altering the interests of the parties in the property, including an order for a settlement of property in substitution for any interest in the property and including an order requiring either or both of the parties to make, for the benefit of either or both of the parties or a child of the marriage, such settlement or transfer of property as the court determines.


(2)
The court shall not make an order under this section unless it is satisfied that, in all the circumstances, it is just and equitable to make the order.


(4)
In considering what order (if any) should be made under this section in proceedings with respect to any property of the parties to a marriage or either of them, the court shall take into account:

(a)
the financial contribution made directly or indirectly by or on behalf of a party to the marriage or a child of the marriage to the acquisition, conservation or improvement of any of the property of the parties to the marriage or either of them, or otherwise in relation to any of that last-mentioned property, whether or not that last-mentioned property has, since the making of the contribution, ceased to be the property of the parties to the marriage or either of them;

(b)
the contribution (other than a financial contribution) made directly or indirectly by or on behalf of a party to the marriage or a child of the marriage to the acquisition, conservation or improvement of any of the property of the parties to the marriage or either of them, or otherwise in relation to any of that last-mentioned property, whether or not that last-mentioned property has, since the making of the contribution, ceased to be the property of the parties to the marriage or either of them;

(c)
the contribution made by a party to the marriage to the welfare of the family constituted by the parties to the marriage and any children of the marriage, including any contribution made in the capacity of homemaker or parent;

(d)
the effect of any proposed order upon the earning capacity of either party to the marriage;

(e) the matters referred to in subsection 75 (2) so far as they are relevant;

(f)
any other order made under this Act affecting a party to the marriage or a child of the marriage; and

(g)
any child support under the Child Support (Assessment) Act 1989 that a party to the marriage has provided, or is to provide, for a child of the marriage.


(7)
The court may, in forming an opinion for the purposes of subsection (5) as to whether there is likely to be a significant change in the financial circumstances of either or both of the parties to the marriage, have regard to any change in the financial circumstances of a party to the marriage that may occur by reason that the party to the marriage:

(a)
is a contributor to a superannuation fund or scheme, or participates in any scheme or arrangement that is in the nature of a superannuation scheme; or

(b)
may become entitled to property as the result of the exercise in his or her favour, by the trustee of a discretionary trust, of a power to distribute trust property; but nothing in this subsection shall be taken to limit the circumstances in which the court may form the opinion that there is likely to be a significant change in the financial circumstances of a party to the marriage.


(9)
The Family Court, or a Family Court of a State, shall not make an order under this section in proceedings with respect to the property of the parties to a marriage or either of them (other than an order until further order or an order made with the consent of all the parties to the proceedings) unless:

(a)
the parties to the proceedings have attended a conference in relation to the matter to which the proceedings relate with a Registrar or Deputy Registrar of the Family Court, or a Registrar or Deputy Registrar of the Family Court of that State, as the case may be;

(b)
the court is satisfied that, having regard to the need to make an order urgently, or to any other special circumstance, it is appropriate to make the order notwithstanding that the parties to the proceedings have not attended a conference as mentioned in paragraph (a); or

(c)
the court is satisfied that it is not practicable to require the parties to the proceedings to attend a conference as mentioned in paragraph (a).”

The Family Court has a statutory power to control rights of parties to a marriage which are being abused, under the following sections of the Family Law Act:

(a)
s.79A of the Family Law Act;

“79A
(1)
Where, on application by a person affected by an order made by a court under section 79 in proceedings with respect to the property of the parties to a marriage or either of them, the court is satisfied that:

(a)
there has been a miscarriage of justice by reason of fraud, duress, suppression of evidence, the giving of false evidence or any other circumstance;


(b)
in the circumstances that have arisen since the order was made it is impracticable for the order to be carried out or impracticable for a part of the order to be carried out;


(c)
a person has defaulted in carrying out an obligation imposed on the person by the order and, in the circumstances that have arisen as a result of that default, it is just and equitable to vary the order or to set the order aside and make another order in substitution for the order; or


(d)
in the circumstances that have arisen since the making of the order, being circumstances of an exceptional nature relating to the care, welfare and development of a child of the marriage, the child or, where the applicant has caring responsibility for the child (as defined in subsection (1AA)), the applicant, will suffer hardship if the court does not vary the order or set the order aside and make another order in substitution for the order; the court may, in its discretion, vary the order or set the order aside and, if it considers appropriate, make another order under section 79 in substitution for the order so set aside.


(1AAA)
For the purpose of paragraph 1(d), a person has caring responsibility for a child if:-



(a)
the person is a parent of the child with whom the child lives; or


…………………….


(1A)
A court may, on application by a person affected by an order made by a court under section 79 in proceedings with respect to the property of the parties to a marriage or either of them, and with the consent of all the parties to the proceedings in which the order was made, vary the order or set the order aside and, if it considers appropriate, make another order under section 79 in substitution for the order so set aside.”

7.6
Section 81 of the Family Law Act obliges a Court making property settlement orders under section 79 of the Act “as far as practicable, [to] make such orders as will finally determine the financial relationship between the parties to the marriage and avoid further proceedings between them”.  However, other provisions of the legislation make it quite clear that when a Court makes a property settlement order under section 79, it is not a limited to making final and irreversible orders.  For example, section 80(1)(h) permits the Court to make orders of various duration.  Furthermore, orders made under section 79 may be set aside in the following circumstances

(i) by consent; section 79A(1A)

(ii) where there has been a miscarriage of judgment: section 79A(1)(a);

(iii) where performance of the order has been rendered impracticable by subsequent circumstances: section 79A(1)(b);

(iv) where, by reason of default in compliance and subsequent circumstances, variation of te order is just and equitable: section 79A(1)( c);

(v) where hardship requires a variation of the order: section 79A(1)(d);

(vi) where the orders were made by a Registrar of the Court: see section 37A(9) and (10).

7.7
In that statutory regime, the consequence of an order under section 79 of the Family Law Act is to impair, although not necessarily irreversibly, a party’s ability to assert subsequently, claims that existed before the original orders were made. 

7.8
The recent amendments to the Family Law Act by the introduction of Part VIIIA Financial Arrangements FLA sections 90A to 90L FLA allow for pre nuptial per nuptial and post nuptial property arrangements.  Section 90K FLA allows for such agreements to be set aside for similar reasons to s79A FLA.

8.
DIFFERENCES IN APPROACH BETWEEN BANKRUPTCY AND FAMILY LAW
8.1
In the case of bankruptcy the trustee is obliged to administer the bankrupt estate and the property which has been vested in him or which may become vested in him for the benefit of all of those creditors entitled to prove in the estate of the bankrupt.  Any creditor who is entitled to prove in the estate ceases to have any rights of action as against the bankrupt and that right is then converted into a right to prove in his estate.

8.2
The Family Court is concerned with the rights of the parties and children to a marriage, particularly upon a marriage breakdown, and is concerned with the division of “property” in accordance with different principles, principally codified in the Act and which take into account non-financial as well as financial contributions towards the acquisition, conservation and improvement of that “property”.

8.3
From a bankruptcy viewpoint serious difficulties become apparent when upon the "date of bankruptcy" “property” under the Bankruptcy Act is vested in the trustee but that vesting relates back to the "commencement of bankruptcy" which in some situations can be a very lengthy period - a maximum of 2½ years (s.52 Bankruptcy Act). 

8.4
Once the spouse is declared bankrupt the Trustee can investigate his affairs.  If the disposal takes place after an act of bankruptcy then the assets of the bankrupt are vested in equity in the Trustee and cannot be dealt with by the Family Court: Corke v Corke; Official Trustee in Bankruptcy (1993) FLC 92-369. 

8.5
Where a disposal order is made and purports to take effect after the making of a sequestration order or acceptance of a debtor’s petition or the coming into effect of the assignment of property under Part X of the Bankruptcy Act - the non-bankrupt spouse cannot obtain an order of the Family Court relating to “divisible property”. 

8.6
In the case of “disposal orders “ under s.79 Family Law Act a large proportion of these orders are made by "consent orders" and provide a mechanism for the disposal of assets of the marriage and payment of moneys between the spouses and in some instances towards children.  In many cases the orders themselves do not comply with the specific requirements of s.79 Family Law Act and by their operation operate not in rem but rather, in personam.  They do not by their terms effect a division of “property” between the competing spouses or other third parties and declarations of property interests are not made.  This can give rise to extreme difficulties in relation to the question of whether or not there has been a disposal of property by virtue of the order or whether the transfer made pursuant to the Family Court order is itself the disposition.  This may have effect on the operation of the Bankruptcy Act as the Federal Court of Australia may not, in that situation, have to have regard to a competing order of the Family Court of Australia even if the orders have been fully performed prior to service but after presentation of the relevant creditors petition upon which the bankrupt went bankrupt (Re Sabri v Sabri [1997] 137 FLR 765). 

8.7
If the trustee attacks the Family Court order, it is usual for an application to be made by the trustee under s.79A(2) Family Law Act as a “person aggrieved” and for the Family Court to reconsider the circumstances under which it exercised the discretion which it had under s.79(2) Family Law Act for the purposes of making the order under s.79 Family Law Act whether expressed to be by consent or not.  Alternatively the Trustee makes an application in the Federal Court and cross-vests it to the Family Court under s.35A Bankruptcy Act or ignores the Family Court orders completely Re: Silvera v Savic [1999] 46 NSWLR 124; Langdon v Gruber [2001] NSWSC 276; Green v Schneller [2002] NSW671; and Official Trustee in Bankruptcy v Higgins, Family Court 2/9/02.

8.8
The difficulty arises however, when consideration is given to the actual working of the Family Court order and the competing interests under which  as a matter of general policy the Federal Court would refrain from hearing and determining an application under the Bankruptcy Act while a Family Court order remained in operation.  The Federal Court would have no jurisdiction under the Bankruptcy Act to set aside a Family Court order (see Re Baxter Ex Parte the Official Trustee in Bankruptcy v Baxter (1986) 10 FLR 398, 10 FamLR 758, FLC 91-715).

9.
JURISDICTION TO SET ASIDE OR VARY FAMILY COURT ORDERS
9.1
In Re Baxter: ex parte Official Trustee in Bankruptcy v Baxter ((1986) 10 FCR 398, 10 FamLR 758, FLC 91-715), Northrop J in the Federal Court considered an application by the Official Trustee with respect to a declaration made by the Family Court that the non-bankrupt wife was the sole owner of the equity in the matrimonial home.  Prior to the making of that declaration, the husband had had a sequestration order made against his estate and the Official Trustee argued that there was no jurisdiction or power in the Family Court to make the declaration.  Northrop J held that although there was material before the Family Court which meant it should not have made the orders, the trustee had failed to intervene in those proceedings, and in any event, it was inappropriate for the Federal Court to seek to interfere in an order of the Family Court.  The Official Trustee should have taken action under the Family Law Act not the Bankruptcy Act.  This approach was followed by Davies J in Re: Anwaya Sabri; ex parte Richard Campbell Brien v Diana Sabri and Another ((1995) 19 FamLR 710).  In the final decision by Chisholm J in Sabri the relation back under the bankruptcy Act 1966 was found to apply so that the Family Court orders in that case had nothing upon which they could operate upon.

9.2
A view was once taken that once a family Court order has been made the Trustee must give full faith a credit to that order unless it is set aside.  This was the view considered by Needham J in the Supreme Court of New South Wales in Craven -v The Official Trustee in Bankruptcy (unreported SCNSW 26 July 1991).  That view has not been followed recently by both the Supreme Court and Family Court.  See Higgins v Higgins, Moore J Family Court 2/9/02.

9.3
The Supreme Court of New South Wales considered the aspect of exclusive jurisdiction under Section 27 of the Bankruptcy Act and found that it related only to matters which were exclusively in the domain of bankruptcy such as the making of Sequestration Orders, disciplining Trustees and the like.  In Sutherland v Brien (Austin J. 1 March 1999) said:-

“In my opinion, section 27(1) does not have the effect of giving the Federal Court exclusive jurisdiction to hear and determine a matter such as the present case.  Here, the proceedings arise out of claims to a fund held in a trust account.  The proceedings have been brought for a determination of those claims and for orders as to the payment of the fund.  Although the legal issue to be determined in the proceedings relates to the proper construction and application of a section of the Bankruptcy Act, the proceedings themselves are not ‘proceedings under or by virtue of’ the Bankruptcy Act.  Rather, they are proceedings which invoke the Court’s well-established jurisdiction to determine and declare rights to property and make orders as to its destination.  Consequently, these proceedings do not fall within the definition of ‘bankruptcy’ in relation to jurisdiction or proceedings, and do not fall within the ‘jurisdiction in bankruptcy’ which is section 27(1) vests exclusively in the Federal Court.  Proceedings of the present kind may be contrasted, for example, with a petition by a creditor for a sequestration order against the estate of a debtor, where the Court exercises a statutory jurisdiction conferred by section 43 of the Bankruptcy Act.”

However His Honour did rely heavily in the body of the judgment on the Jurisdiction of Courts (Cross-Vesting) Act, 1987 which has been under challenge since the High Court determined Re: Wakim.

In Sutherland v Brien (Supra) Austin J. formed the view that an application under Section 120 of the Bankruptcy Act was not a peculiarly bankruptcy matter such as a Sequestration Order or a Part X arrangement.  It was in fact a claim for repayment of money or determination of property interests and such a claim could be made in the Supreme Court.

9.4
Issues will continue to arise between the application of Supreme Court Acts within the bankruptcy jurisdiction.  In Turner v Official Trustee in Bankruptcy (1999) FCA 1817, the Full Court of the Federal Court on 23 December 1999 set aside part of an order of Justice O’Loughlin made on 9 June 1999 for want of jurisdiction.  That order was in the context of an application vesting property registered in the name of the bankrupt’s son in the Official Trustee and the relevant order directed the Registrar General to deal with the orders under Section 139 of the Real Property Act (NSW).  Their Honours set aside that part of the order (although did not interfere with substantive orders) and directed instead that the orders be served on the Registrar General of New South Wales.  These orders showed that the real property was to be vested in the Official Trustee. 

9.5
The Federal Court Judges are very concerned with adopting State jurisdiction even under the accrued powers of the Federal Court.  

10.
COURT ACTIONS FOR RECOVERY OF PROPERTY SECTION 120/121 BA; FEDERAL COURT, FAMILY COURT, SUPREME COURT – CONSTRUCTIVE TRUSTS

10.1 Most marriages (and for that matter de facto relationships) would satisfy the “joint endeavours” criteria referred to in Muschinski v Dodds [1985] 160 CLR 583 and Baumgartner v Baumgartner [1987] 164 CLR 137.  Courts are now likely to recognise financial as well as non financial contributions in relation to transfers of property between parties to a marriage or de facto relationship.  

10.2 “Spousal contributions” refer to the domestic nature of the contributions and the motive for making them.  It does not describe the nature or formal status of the relationship.  It excludes payments for value added conduct such as work done renovating a house or the acquisition, preservation and enhancement of assets (see Miller v Sutherland [1991] 14 FamLR 416.  It probably means unremunerated work carried out in the home for the material benefit of the husband and wife.  Another term for “spousal contributions” would be “non financial contributions”.

10.3 “Spousal contributions” have become relevant only in the last year in quantifying consideration given by a spouse in claims by a Trustee to set aside Family Court orders under s120 and 121 of the BA.  There appears to be a general rule espoused by the Federal Court encouraging consideration of them as a form of indirect financial contribution.  See Muschinski v Dodds.

10.4 Recognition of spousal contributions or non financial contributions has enabled the Federal Court to give “consideration” for the transfer or to impress the bankrupt’s property with the equipable interest arising from the spousal contributions.

10.5
Deane J in Muschinski v Dodds ((1985) 160 CLR 583 at 608) attempted to define a constructive trust as :

“… a remedial institution which equity imposes regardless of actual or presumed agreement or intention (and subsequently protects) to preclude the retention or assertion of beneficial ownership of property to the extent that such retention or assertion would be contrary to equitable principle”

10.6
Mason CJ, Wilson and Deane JJ in Baumgartner v Baumgartner ((1964) CLR 137 at 149) in the context referred to the "contributions, financial and otherwise” of the parties to the proceedings.  The Court went on to say at page 150 that there was a need to examine the individual parties’ respective contributions “either financially or in kind”. This was further emphasised by Gaudron J in the case at page 156-157 where her Honour made reference to the taking into account of the income forgone by the mother during a period of maternity leave to care for the child of the relationship.

10.7
Kirby P (as he then was) in Bryson v Bryant ((1992) 29 NSWLR 188, 16 FamLR 112) in a dissenting judgement commented upon the fact that the courts had shown a preparedness to extend the application considered in Baumgartner v Baumgartner to the non-financial contributions. 

10.8
Both Samuels AJA and Sheller JA did not approve of the existence of the constructive trust in the terms expressed by Kirby P.  Samuels AJA followed what was said by the High Court of Australia in Muschinski v Dodds (1985) 160 583 at 608:

“There is no jurisdiction in an Australian court of equity to declare an owner of property to be a trustee of that property for another merely on the ground that having regard to all the circumstances it would be fair to so declare.”

10.9
It is therefore necessary when asserting these equitable principles  to always have some evidence to identify that it would be unconscionable for the relevant property to remain in whole or in part with the trustee of the estate of the bankrupt spouse and something more than natural love and affection is required from which the court would then be able to determine the respective financial and non-financial contributions of the parties.

10.10
In Re: Sabri [1997] 137 FLR 165, supports the view that “spousal contributions” can entitle the contributor to those contributions to an equitable interest in priority to that of the Trustee

10.11
Consistent with Chisholm J’s reasoning, there are considerable arguments supported by Dean J’s comments at 160 CLR 615 that a constructive trust remedy should be recognised as effect from the date of the events giving rise to it.  That argument is now supported by the Federal Court decision in Parsons v McBain [2001] 109 FCR 120 and Federal Magistrates Court in Lin v Official Trustee in Bankruptcy [2001] 187 CLR 220.  In both of those cases it was held that constructive trust claim had to be taken into account both in identifying the property “transferred and in assessing its market value.”

11.
ONUS OF PROOF FOR CONSIDERATION – S120(4) AND 121(5) BA
11.1 Whenever “spousal contributions” are relied on to support a constructive trust claim, they are likely to be accompanied by financial contributions – in which case the decision in Parsons will govern the timing question.  Accordingly, whatever the ultimate conclusion of the proceedings, they would be likely to involve evidence directed to establish the value of the constructive trust claim.  This is particularly the case if the transferee also sought to rely on the other argument upheld in Sabri namely, the contributor’s entitlement to rely on James: Re Condon [1874] 9 Ch App 609.

11.3
Neither Baumgartner nor Muschinski v Dodds decides that mere “spousal contributions” can give rise to a constructive trust over property.  In both cases the judgments emphasise that the governing principle is one of “unconscionability”.
11.5
In Mallet v Mallet the High Court specifically rejected the notion that the performance of domestic services generated any presumption of entitlement to any, let alone an equality of, property interest, it did recognise the general appropriateness of equality in certain circumstances - including a long standing relationship involving a home as the principal asset of the relationship.  In Chapman v Chapman [2000] SASC 195 at paragraph [30], the South Australian Full Court held that there was no reason to disturb the equality of the parties registered interests as co-owners where there was a long standing de facto relationship, no adequate evidence of disparity in financial contributions and no adequate evidence of disparity in non-financial contributions.  

12.
FAMILY COURT CONSENT ORDERS AS CONSIDERATION AT LEAST AS 
VALUABLE AS THE TRANSFERRED PROPERTY

12.1
In Mateo v Official Trustee in Bankruptcy, Tamberlin J found that Mrs Mateo’s consideration for the property transfereds was “the final resolution of all claims between the parties in the Family Court proceedings”.  

12.2
Evaluating a contention that a “final resolution” constituted consideration at least as valuable as the transferred property or consideration at all for an impugned transfer requires examination of three separate issues 

(a)
whether there were relevant claims in the Family Law Court proceedings


(b)
whether the “consent orders” did in fact involve any “final resolution”, and 

(c)
whether any, and if so what, consideration can be regarded as implicit in the consent orders.

12.3
Under section 79 of the Family Law Act the Family Court may make “such order as it considers appropriate” altering the property interests of the parties. The limitation on the exercise of the court’s power is that it “shall not” make an order under the section unless it is satisfied “it is just and equitable to make the order”.

12.4
Sections 75(2) and 79(4) of the Family Law Act 1975 make the financial resources of the parties relevant to the exercise of the statutory power to alter property interests under the Act.  But the factors relevant to the exercise of the power are wider than those involved in recognition of existing property interests.  Whilst they include past financial contributions to the marriage, they are not confined to contributions “to the acquisition, conservation or improvement” of property.  The considerations extend to non-financial contributions made by a party to the marriage “to the welfare of the family... and any children of the marriage, including any contribution made in the capacity of homemaker or parent”: see section 79 (4).  One inference from these provisions, as well as from section 78 of the Act, is that the Family Court has the power to determine the existing property rights of the parties.  Section 79 expressly permits the Court to alter existing property interests, provided it is satisfied the orders are “just and equitable”.  It follows that, at least in section 79 proceedings where the only persons interested are the parties to the marriage.  The Court need not actually make any determination of their respective existing property entitlements. Tamberlin J dealt with the case on the basis that the consideration for the property transferred was the “final resolution of all claims between the parties”.  Implicitly this involved His Honour characterising the consent orders as effecting a “final resolution” of all family law claims.

12.5 In adopting that characterisation, Tamberlin J was no doubt influenced by the notation, in paragraph 15 of the Family Law consent orders, that the parties intended the orders “as far as practicable finally determine the financial relationship between them”.  This note of the parties intention provided an evidentiary basis for the Family Court to be satisfied that, in making the orders, it was discharging its statutory obligation, under section 81 of the Family Law Act 1975, to make orders that would have the stated effect.  Tamberlin J would also have been aware of the limited ability of parties to return to the Family Court for further property settlement orders.  see ss79A to 81 of the Family Law Act 1975.  

12.6
The proposition that consent orders under section 79 of the Family Law Act 1975 involve any actual “final determination” is questionable.  Under ss79A to 81 of the Family Law Act 1975 a spouse may re-apply for a variation of the orders. 

12.9
Consequently, it is difficult to justify conclusions that making consent orders involves any “final determination” -

12.10
The decision of the Full Family Court in Corke v Corke (1994) 48 FCR 359 implicitly recognises these difficulties, and suggests it cannot be overcome without evidence of the actual contractual intentions of the parties.  

12.10
A similar view was taken of the effect of an unregistered maintenance agreement in Sonenco (No 77) Pty Ltd v Silvia (1989) 24 FCR 105.  In that case a third party trustee was held to be a volunteer in relation to the transfer of the bankrupt’s interest under an unregistered transfer.  This was so notwithstanding the unregistered agreement recited that the husband wished to give effect to his “obligations both moral and legal” to make adequate provision for his wife.  The trustee conceded that it was a volunteer in relation to the transfer: 48 FCR 113 - and Ryan & Gummow JJ implicitly accepted that position.  

12.11
In Craven v The Official Trustee in Bankruptcy (1991) NSWSC 26 July 1991,  Needham AJ had come to a similar view.  He characterised Sonenco as a case of a purely voluntary transfer, and held that the consent orders in the case before him constituted consideration because (i) the consent orders “settled disputes between the parties” and (ii) the wife, at least for the moment, abandoned any claim to maintenance”.   Thus whilst Needham AJ regarded the settlement of the proceedings as involving consideration, he did not regard the consent orders as precluding further applications to the Family Court.  

12.12
The concept of forbearance to sue as recently considered by Moore J in the Federal Court in Lopatinsky v Official Trustee in Bankruptcy (11 July 2002) in which His Honour found that the fact that a wife did not make an application for Family Court orders was sufficient consideration.  He followed Re: Sabri and Re: Mateo “where there is a genuine bona fide compromise in family matters where the parties are at arms length, the wife is giving up something which can be described as consideration in a commercial sense, she is giving up the rights to pursue her claim………the husband is giving up something and the wife is losing something and it seems to me that is valuable consideration.”  Justice Moore went on to consider and follow Wilcox J in Pearson; Re; Ex parte Winsley v Pearson [1993] 46 FCR 55 and Wilcox J followed Re: Pope and concluded “that when the third party, in this case a wife, has given up a right to relief a ‘transfer of that property to the other party constitutes valuable consideration because it derogates from the first party’s legal rights’”.

12.13
The problem of determining whether consideration may be inferred from the conduct of the parties has frequently arisen in relation to the dealings between creditors, debtors and their sureties.  It has been held that a promise to forbear to sue may be implied where the creditor has requested the provision of additional security; Glegg v Bromley [1912] 3 KB 474 at 491.  And even the mere fact that the creditor is aware of the provision of additional security may justify the presumption of consideration by way of forbearance to sue:  Glegg v Bromley [1912] 3 KB 474 at 486 - 487.  Even the absence of any agreement about the period of forbearance is immaterial so long as there is actual forbearance for a reasonable period: Wigan v English and Scottish Law Fire an Assurance Association [1909] 1 Ch 291 at 299.

12.14
The next question that arises is whether, when sections 120(4) and 121(5) of the Bankruptcy Act 1966 refer to the “value” of the consideration given, they are referring to the “market value” - because if they are, it is highly unlikely that the consideration, confined as it is to a “compromise” of a private dispute, could have any “market value” at all.
012.15 It has been found that the assessed value of the consideration need not be its market value.  Nevertheless, it is to be a “value” that is objectively determined: see Sutherland v Brien [1999] NSWSC 155 at [40] per Austin J.
13.
ONUS OF PROOF IN DETERMINING VALUE OF CONSIDERATION
13.1
There is a different onus of proof of value applies under sections 120 and 121.  In the application of section 120, the Trustee clearly bears the onus of proving the inadqueacy of the consideration.  In the case of section 121, the onus is on the transferee to prove the adequacy of the consideration:  Ashton v Prentice [1999] 92 FCR 68.

14.
SUPREME COURT SECTION 37A CONVEYANCING ACT

014.1 Section 37A of the Conveyancing Act 1919 is the pre cursor to s121 of the Bankruptcy Act in its earlier form.  It states:-

“(1)
Save as provided in this section, every alienation of property, made whether before or after the commencement of the Conveyancing (Amendments) Act 1930, with intent to defraud creditors, shall be voidable at the instance of any person thereby prejudiced.

(2) This section does not affect the law of bankruptcy for the time being in force.

(3) This section does not extend to any estate or interest in property alienated to a purchaser in good faith not having, at the time of the alienation, notice to the intent to defraud creditors.”

014.2 Hodgson CJ in Eq in Silvera v Savic [1999] 46 NSWLR 124 in determining an application under s37A to set aside Consent Orders made in a Local Court under the De Facto Relationship Act 1984 had no hesitation in doing so.

014.3 Silvera v Savic was followed by Austin J in Langdon v Gruber [2001] NSWSC 276 which again involved a transfer of property but this time under the Family Law Act.  The application in both matters was made by a creditor to set aside the Consent Orders under s37A of the Conveyancing Act.

014.4 Austin J in Langdon v Gruber found that the transfer was made with the intent to defraud creditors notwithstanding that at the date of transfer the litigation by the creditor had not commenced.

014.5 These authorities were followed by Barrett J in Green v Schneller [2002] NSWSC 671.  His Honour had no hesitation in setting aside Consent Family Court orders where:-

“Resort to the Family Law Act process occurred in a context where, on the evidence, there was no indication of matrimonial disharmony and where the matters which became the subject of the Local Court orders were the only ones that the parties to the marriage raised in their meeting with Mr Somerville on 19 March 1998.  These were purely property matters.  Nothing else arose.  The transfer mechanism centred on orders under the Family Law Act which avoided the substantial stamp duty which would have been attracted by a simple instrument of transfer and also surrounded the purely property transaction with an illusion of matrimonial property settlement designed to detract from its true nature.”

014.6 His Honour found that Mr Schneller was not a purchaser in good faith and without notice of Mrs Schneller’s intent to defraud creditors and set aside the transfer.  The effect of this was to vest the property owned by Mrs Schneller in her Trustee in Bankruptcy, she having filed a Debtors Petition on 6 August 2001 which was less than one month after a judgment had been entered against her in defamation proceedings.

014.7 An interesting aspect of the litigation was that leave to proceed was obtained in the Federal Court under s58(3)BA Green v Official Trustee in Bankruptcy Re: Schneller (bankrupt), Hill J [2001] FCA1644.

15.
FAMILY COURT

15.1
Enough has been said about Re: Sabri.  Recently in Official Trustee in Bankruptcy, the Trustee of the property of Phillip Martin Higgins v Diane Tracy Higgins, Moore J on 2 September 2002 set aside a Transfer by Mr Higgins of his property interest to Mrs Higgins under s121 of the BA.  There was no separate application to set aside the Family Court orders.  Justice Moore said:-

“In this case, the concession was made that the transfer was caught by sections 120 and 121.  finding as I do, no obligation on the Trustee to have the consent orders set aside before the Trustee is entitled to the relief provided there, the declaration and consequential order to give effect to it should be made.”

15.2
Mrs Higgins has now appealed from the decision of Justice Moore and that appeal is likely to be heard in February 2003.  

16.
FEDERAL COURT

016.1 Contrary to the view taken in both the Family Court and Supreme Court of New South Wales, the Federal Court of Australia in three recent decisions has determined the claims by Trustees under s120 and s121 of the Bankruptcy Act against the Trustees in Bankruptcy.  Those cases are:-

(a) Parsons v McBain [2001] 109 FCR 120

(b) Mateo v Official Trustee in Bankruptcy

(c) Lopatinsky v Official Trustee in Bankruptcy.

16.2
The High Court in Ascot Investments Pty Ltd v Harper & Anor [1981] FLC91-000:-

“It can safely be assumed that the Parliament intended that the powers of the Family Court should be wide enough to prevent either of the parties to a marriage from evading his or her obligations to the other party, but it does not follow that the Parliament intended that the legitimate interests of third parties should be subordinated to the interests of a party to a marriage, or that the Family Court should be able to make orders that would operate to the detriment of third parties.  There is nothing in the words of the sections that suggests that the Family Court is intended to have the power to defeat or prejudice the rights or nullify the powers, of third parties, or to require them to perform duties which they were not previously liable to perform.”


Gibbs J added:-

“Except in the case of shams, and companies that are mere puppets of a party to the marriage, the Family Court must take the property of a party to the marriage as it finds it.  The Family Court cannot ignore the interests of third parties in the property, nor the existence of conditions or covenants that limit the rights of the party who owns it.”

16.2 In each matter the Court failed to find in favour of the Trustee in circumstances where a transfer of matrimonial property or de facto property had taken place within five years and in some cases, two years of bankruptcy.

16.3 Justice Tamberlin in Mateo v Official Trustee in Bankruptcy stated:-

“The language used in s120(1)(b) is that the transferee gave no consideration for the transfer or gave consideration of less value than the market value of the property at the time of the transfer.  In this case I am satisfied that consideration was given for the transfer.  Further, I am not persuaded that consideation for the transfer was for less than the market value of the property.  The burden of proof is on the party seeking to set aside the transaction and this has not been made out: P T Garuda Indonesia Ltd v Grellman (1992) 35 FCR 515 at 527-528.”

16.4 His Honour went on to find that Mr Mateo was in fact insolvent at the date of the transfer but did not determine the matter under s121 and stated:-

“I am not satisfied that at the time during which the transfer was effected, that is to say, between 18 April and 10 August 2000, the consideration for the transfer was less than the market value of the property, nor that the transferee knew that the transferor’s main purpose was to defeat or delay creditors (if such a purpose had existed), nor that Ms Mateo could reasonably have inferred that her husband was or was about to become insolvent.”

He found there was a genuine breakdown of the marriage and there was a property arrangement to make a final order under the Family Law Act.

16.6
Although Mateo was relied upon by Justice Moore in the Federal Court in Lopatinsky v Official Trustee in Bankruptcy, there was in fact no Family Court order.  In that matter His Honour found valuable consideration was given by Mrs Lopatinsky in not applying to the Family Court for final orders.    Again, His Honour was satisfied that there was a genuine breakdown in the marriage.  Both Mateo and Lopatinsky are on appeal.  It will be interesting to note what the Full Court does in light of their decision in Parsons & Parsons v McBain [2001] FCA 376 (Black CJ, Keifel and Finkelstein JJ).  

16.7
The first instance Judge in Parsons found “a common intention constructive trust” was not an answer to the Trustee’s claim as there was a transfer of property within 2 years of a Sequestration Order.  He followed Pincus J in Re: Osborn; ex parte Trustee of the property of Osborn, a bankrupt v Osborn [1989] 25 FCR 547 in which he considered the Deane J Muschinski constructive trust and found “that the property was not, and should not be declared to have been, subject to a constructive trust in favour of (Mrs Osborn) at a date prior to the transfer.”

16.8.
Their Honours in Parsons considered the High Court decision of Giumelli v Giumelli [1999] 196 CLR 101 which involved a partnership with parents who promised that he would be the owner of their property and Justices Gleeson CJ, McHugh, Gummow and Callinan JJ in the joint judgment said (at 112) that:-

“A constructive trust of this nature is a remedial response to the claim to equitable intervention made out by the plaintiff.  It obliges the holder of the legal title to surrender the property in question, thereby bringing about a determination of the rights and titles of the parties.

The term ‘constructive trust’ is used in various senses when identifying a remedy provided by a court of equity.  The trust institution usually involves both the holding of property by the trustee and a personal liability to account in a suit for breach of trust for the discharge of the trustee’s duties.  However, some constructive trusts create or recognise no proprietary interest.  Rather there is the imposition of a personal liability to account in the same manner as that of an express trustee.  An example of a constructive trust in this sense is the imposition of personal liability upon on ‘who dishonestly procures or assists in a breach of trust or fiduciary obligation’ by a trustee or other fiduciary.

In the present case, the constructive trust is proprietary in nature.  It attaches to the Dwellingup property.  Such a trust does not necessarily impose upon the holder of the legal title the various administrative duties and fiduciary obligations which attend the settlement of property to be held by a trustee upon an express trust for successive interests.  Rather, the order made by the Full Court is akin to orders for conveyance made by Lord Westbury LC in Dillwyn v Llewelyn (1862) 4 De G F & J 517 at 523 [ER 1285 at 1287] and, more recently by McPherson J in Riches v Hogben [1985] 2 Qd R 292 at 302.

In these cases, the equity which founded the relief obtained was found in an assumption as to the future acquisition of ownership of property which had been induced by representations upon which there had been detrimental reliance by the plaintiff.  This is a well recognised variety of estoppel as understood in equity and may found relief which requires the taking of active steps by the defendant.”

16.9
Their Honours found that there was nothing in the conduct of either of Mrs Bronwyn Parsons or Mrs Catherine Parsons with respect to the acquisition of their interest in the matrimonial home which would deny the full beneficial entitlement to them nor had they done anything which would cause the Court to prefer the interest of unsecured creditors in the bankrupt estates of their husbands over the wives equitable interests.  In those circumstances they found that neither s120 nor s121 had any application in relation to the transfers by the bankrupt to each wife of the legal interest in the property.  They then went on to consider the equity of exoneration and granted to each wife a charge over the husband’s interest in the property which was to be transferred back to the Official Trustee in Bankruptcy who held the property as tenant in common with each wife, subject to a charge over the Trustee’s half share of the property in favour of each wife with respect to mortgage borrowings made by each husband which each wife said they did not receive any benefit.

016.10 In a win for the Trustee, Allsop J on 25 October 2002 in Trustee of the property of James Francis O’Halloran v Carole O’Halloran found in favour of the Trustee in circumstances where the property of the bankrupt was transferred to the wife, there was no separation nor divorce, nor any family law agreement.  Mr and Mrs O’Halloran continued to live together even at the hearing.  

016.11 The claim was made against Mrs O’Halloran under both s120 and s121(1)(a), but also for orders that she held the real property on trust for the Trustee.  This aspect of the matter has not been determined.

016.12 Litigation had not been commenced against the bankrupt by his creditors.  The transfer of property took place on 31 January 1995 and he was not made bankrupt until 14 December 1999.  His Honour went on to state:-


 “Though, I accept that the Respondent has sought some financial security from Mr O’Halloran in the marriage.  Thus, it is not thought curious or sinister of itself, that Mr O’Halloran would give $640,000.00 to the Respondent.”

However Mr O’Halloran must have appreciated the fragility, and indeed peril, of the circumstances facing him.”

016.13 Mrs O’Halloran sought to avail herself of the defence that the bankrupt was in fact solvent at the date of the transfer of the property or that it was in some way a repayment to her of monies she had given to him.  She was unsuccessful in proving solvency and as they continued to live together she could not claim to be a Mrs Mateo or Mrs Lopatinsky.

17.
ACTION BY NON BANKRUPT SPOUSE TO REMOVE BANKRUPTCY

17.1
Annulment 

The Family Court has no power to set aside or annul a sequestration order or debtor’s petition.  However, a spouse may apply to the Federal Court for an annulment of a bankruptcy as a “person aggrieved” under s.303 Bankruptcy Act.  

17.2
Section 153B Bankruptcy Act gives the Federal Court the power to annul the bankruptcy if it is satisfied that a sequestration order ought not have been made.  Section 153B provides as follows: 

“If the Court is satisfied that a sequestration order ought not to have been made or, in the case of a debtor's petition, that the petition ought not to have been presented or ought not to have been accepted by the Registrar, the Court may make an order annulling the bankruptcy.”
17.3
To succeed under s.153B Bankruptcy Act, the applicant must show there has been an abuse of process and ulterior motives are not enough if the spouse is actually insolvent (Bassola and Bassola: Official Trustee in Bankruptcy (Intervener) (No 2) (1985) FLC 91-760). 

If the Federal Court is satisfied that there has been an abuse of process it will not hesitate to set aside the bankruptcy (Page v McLean, Burchett J, unreported 16 April 1996). 

17.4
Similarly the Family Court transferred Federal Court proceedings annulled a bankruptcy where the filing of a Debtors Petition an abuse of process.  See Lukic & Lukic v Official Trustee in Bankruptcy, Moss J Family Court.

CASE STUDIES
A.
Muschinski v Dodds (1985) 160 CLR 583 

A de facto couple had purchased property in joint names but only the woman provided the purchase money.  They intended the man would later provide further funds and build another house on the property.  Appropriate planning approval could not be obtained to build the new house and (years later) the relationship broke down.  The “wife” claimed she was entitled to the whole of the property despite the fact it was held in joint names.  The claim was based exclusively on her financial contribution to the purchase of the house.   The High Court unanimously rejected this claim.  The parties’ express agreement that the property be held in joint names, and that each would ultimately contribute substantially to it, precluded the man from being deprived of his interest as joint tenant.

On the other hand, the High Court also recognised that the parties’ original intention, about the development of the property, had been “frustrated” without the fault of either party.  Because of this, Gibbs CJ, Mason & Deane JJ held that the man must compensate the woman to the extent she had “overpaid” for her share of the purchase price of the property.  Gibbs CJ thought the fact that the property had been purchased in joint names implied an obligation of equal contribution towards payment of the purchase price.  On the other hand, Deane J thought the facts of the case precluded any such implication and said (at 160 CLR 583 at 614) that the relevant principle was “unconscionability” and 

“The content of the principle is that, in such a case, equity will not permit the other party to assert or retain the benefit of the relevant property to the extent that it would be unconscionable for him so to do.” 
In the circumstances, it was “unconscionable” for the man to retain his joint interest in the property without compensating the woman to the extent of her “overpayment” of her share of the purchase price.

B. Baumgartner v Baumgartner (1987) 164 CLR 137 

This case concerned another de facto relationship.  The parties pooled their income and purchased land in the man’s name.  Part of the funds was provided by the man from the sale of other property.  They then arranged for a house to be built on the land.  There was no specific agreement about their relative obligations to contribute to family finances, but they had pooled their income and it was agreed that the man and the woman had in fact contributed 55% and  45% respectively, of the funds required.  When the relationship broke down the woman claimed to have a joint interest in the land that was registered in the man’s name.

The High Court held that the “wife” only claimed the husband promised to transfer the land into joint names after they married.  Since they never did marry, that promise could not sustain a trust based on actual intention.  On the other hand, the parties had pooled their resources “with the view to meeting all the expenses and outgoings arising from their living together as a family” (164 CLR 148) and “for... their joint relationship and for their mutual security and benefit” (164 CLR 149).  The destruction of the basis of the relationship, pursuant to which the woman’s financial contributions had been made, did justify the imposition of a constructive trust.  This was because it would have been “unconscionable” for the man to retain sole beneficial ownership of the house free of any obligation arising from the woman’s financial contributions.  The majority judgment in the High Court explained the governing principle in the passage we have set out in paragraph 67 above.   There was no suggestion of any imbalance of non-financial contributions, and the parties’ entitlements were determined exclusively on the basis of their respective financial contributions.

C.
Corke v Corke and the Official Trustee in Bankruptcy (1994) 17 FamLR 698

Full Court, Federal Court, Lockhart J (with whom Black CJ and Beazley J agreed)

In August 1987 the wife committed an act of bankruptcy and in November 1987 she executed a maintenance agreement which was registered under s.86 of the Family Court Act requiring her to transfer to the husband her interest in the matrimonial home.  She did not do so and was ultimately discharged from bankruptcy in 1990.  

In 1991 the Official Trustee became registered by transmission as proprietor of her interest in the home and the husband bought proceedings claiming an interest. 

The Official Trustee in Bankruptcy sought to set aside the wife’s transfer to the husband on the basis that it was a sham.  That application succeeded at first instance. 

It should be noted that the first instance application was by way of intervenor by the Official Trustee in Bankruptcy in the Family Court, he first having commenced proceedings under the then s.120 of the Bankruptcy Act in the Federal Court and had them transferred to the Family Court pursuant to s.35A of the Bankruptcy Act.  Accordingly the appeal was not to the Full Court of the Family Court but to the Full Court of the Federal Court.  

Lockhart J did not have to determine the sham issue.  He determined that the act of bankruptcy occurred prior to the date of the Family Court orders and therefore in equity the property was vested in the trustee. 

“The trustee in bankruptcy is generally bound by the equities which affect the bankrupt; so that if a third party has an equitable interest in property, the law protects that property and the property passes to the Official Trustee, but it is ‘clogged with all the equitable conditions which attach to it’.”

The transfer by the wife to the husband pursuant to the Family Court orders was set aside and the property vested in the trustee in bankruptcy for the benefit of all unsecured creditors.  The husband was unable to lodge a proof of debt because he was not such an unsecured creditor. 

D.
Re Anwaya Sabri; ex parte Richard Campbell Brien v Diana Sabri [1997] 137FLR165


Family Court, Chisholm J, 4th October 1996

This was a 20 year marriage in which the wife made occasional financial contributions but essentially had a domestic career maintaining the house and family.  Nine months after the husband failed to comply with the Bankruptcy Notice, he agreed to Consent Orders in the Family Court transferring the house to her upon payment by the wife of $80,000.00 which, in essence, represented 2/3 of the purchase price of the equity in the property.  The husband’s Trustee sought to challenge the transfer and sought orders that the transfer was a settlement (under the pre 1996 Act) and invalid under relation back principles.  Chisolm J dismissed the Trustee’s claim and found in favour of the wife.  He found, in essence:-

(a) contributions, including non monetary contributions, to an agreed “pulling of resources” could lead to the recognition of a property interest by way of equitable or remedy or constructive trust and obtaining orders in the Family Court without recognising the equitable claim of the beneficiary could constitute unconscionable conduct.  He followed in broad principle Baumgartner v Baumgartner (supra) and Muschinski v Dodds (supra).

He did not fix the property interests of the parties and in fact the matter proceeded on appeal and was ultimately settled. 

Chisholm J’s reasoning in Sabri recognises an underlying debate about the nature of the constructive trust for spousal contributions and whether it is an institution or merely a remedy.  Dean J said in Muschinski:-

“Where an Equity Court would retrospectively impose a constructive trust by way of equitable remedy, it’s availability as such a remedy provides the basis for, and governs the content of, its existence into partes independently of any formal order declaring or enforcing it.  In this more limited sense, the constructive trust is also properly seen as both “remedy” and “institution”.  Indeed, for the student of equity, there can be no true dichotomy between the two notions.”

In effect, Chisolm J asserted that he had a judicial discretion to determine when the “constructive trust” relevantly arose.  None of the decisions upon which he relied involved “spousal contribution” claims.

The trustee made an application in the Federal Court for declarations that the whole of the former matrimonial property vested in him and he was entitled to become its registered proprietor.  Those proceedings were transferred to the Family Court pursuant to s.35A of the Bankruptcy Act (Re Sabri; ex parte Sabri v Brien & Anor (1995) 19 FamLR 710 Davies J, Federal Court followed by Lindgren J in Powell v Sharpe (unreported 17 October 1996)where annulment proceedings were directed to be transferred from the Federal Court to the family Court primarily because the family Court already had a detailed knowledge of the assets and liabilities of the bankrupt) in which he determined that it was not appropriate for him to determine issues concerning the Family Court because there was the possibility of a conflict of orders and it was appropriate that all matters be dealt with in the one Court. 

The husband acquired a property at Horsley Park.  He committed an act of bankruptcy on 1st September 1992 by reason of the service of a Bankruptcy Notice upon him.  On 16th April 1993 an application was filed in the Family Court in relation to the property settlement and on 1st June 1993 Terms of Settlement were filed on the basis that the wife execute a mortgage in favour of ANZ Bank over the property for $80,000.00 and she pay the husband this amount of money within 2 months.  She did execute the mortgage and did pay the money to the husband.  Unfortunately at equity the property had already vested in the trustee in bankruptcy when a sequestration order was made on 19th November 1993.  

The wife did not know the husband’s act of bankruptcy and was not familiar with his financial affairs.  There was no intention to defraud creditors. 

Ultimately His Honour found a constructive trust in favour of the wife based on authorities such as Baumgartner v Baumgartner (1987) 164 CLR 137 and distinguished Corke v Corke (supra). 

His Honour relied on an English decision of Re Clark (a bankrupt); ex parte the Trustee v Texaco Limited (1995) 1 WLR 559, 563-4. 

“First there must be some form of enrichment of the assets of the bankrupt by the person seeking to have the rule applied.  Next, except in the most unusual circumstances the claimant must not be in the position to submit an ordinary proof of debt ... The purpose of the rule is not to confer a preference of an otherwise unsecured creditor, but to provide relief to a creditor who would otherwise be without a remedy.  Thirdly and most importantly, it must be shown that it would be unfair for the Trustee to rely upon his strict legal rights.” 

The wife had made contributions to the property as homemaker and in a financial capacity. 

“I have no doubt on the evidence that the bankrupt’s assets have been enriched during the course of the marriage by the wife’s contributions.  The second condition is clearly met:, the wife cannot claim in bankruptcy as a creditor.  The third condition is also met for reasons discussed elsewhere in the judgment… namely that when the rule applies it applies only to the extent necessary to nullify the enrichment of the estate.”

His Honour applied the doctrine of constructive trust and the rule in In re James; ex parte Condon ((1874) LR 9 CH 609) to the case and found in favour of the wife.  Although His Honour conceded that by dismissing the trustee’s application it did not resolve the matter because the wife’s interest in the property needed to be quantified

E.
Parsons v McBain [2001] FCA 376

Bronwyn Parsons and Catherine Parsons claimed interests under constructive trusts in each of their husband’s real estate which had been purchased jointly with them or which each husband had.  Peter Parsons acquired a property and 10 years later, when he and Bronwyn married, it was their matrimonial home and although still registered to him, they had agreed that it would be owned by them equally and she made contributions towards the loan and general maintenance and upkeep on the property.  The Court found that he held one half of the property on trust for her.  Similarly, Geoffrey Parsons purchased a block of land and when he and Catherine were married, they agreed it would be equally owned by them and they built a house on it and contributed equally towards its costs.

Peter and Geoffrey Parsons and their parents were partners in a transport business which had not operated very well and the properties were mortgaged to secure further advances for the transport business.  Each of the brothers became bankrupt but before bankruptcy each transferred to their wife their whole interest in the properties which were previously owned entirely by them.

The Trustee asserted that such transfer was made for the “purpose of putting the respective houses out of the reach of Peter and Geoffrey Parsons creditors”.  An action was taken under s120 and s121 of the BA.

The first instance Judge found in favour of the Trustee and the Full Court of the Federal Court found a constructive trust in favour of each wife as to one half of each property and under the doctrine of exoneration, charged each husband’s interest with the mortgages which have been taken out to support the failing business.

Each wife relied on the statements by Deane J in Muschinski:-

“Equity acts consistently and in accordance with principle.  The old maxim that equity regards as done that which ought to be done is as applicable to enforce equitable obligations as it is to create them and, notwithstanding that the constructive trust is remedial in both origin and nature, there does not need to have been a curial declaration or order before equity will recognise the prior existence of a constructive trust…….Where an equity court would retrospectively impose a constructive trust by way of equitable remedy, its availability as such a remedy provides the basis for, and governs the content of, its existence inter partes independently of any formal order declaring or enforcing it.  In this more limited sense, the constructive trust is also properly seen as both ‘remedy’ and ‘institution’.  Indeed, for the student of equity, there can be no true dichotomy between the two notions.”

F.
Lopatinsky v Official Trustee in Bankruptcy; in the matter of Lopatinsky, Moore J, 11 July 2002 

The facts of this matter were that Mr and Mrs Lopatinsky had met on a Russian cruise ship in 1979 and the wife agreed to sponsor the bankrupt on a fiancé visa.  They married in 1979 and thereafter had three children.  The husband was in sporadic employment including with Westpac Bank.  Their original home was purchased with the assistance of her parents and they subsequently sold that property and upgraded it twice more to the property which was subsequently the subject of the litigation.  They purchased a property at Peakhurst as joint tenants for $127,000.00 being $45,000.00 borrowed and the remaining being the proceeds of an earlier sale.  During the time the wife worked occasionally for $100 cash in hand per day for a solicitor as a legal secretary.

Bankruptcy commenced on 3 April 2001 on the filing and acceptance of a Debtors Petition.  Within 2 years of the bankruptcy, ie, on 1 October 1999 the bankrupt and his wife jointly owned the Peakhurst property which they sold for $330,000.00.  On settlement the wife paid the bankrupt $50,000.00 only instead of $131,387.00 which she should have paid and the Trustee sought to recover the difference of $81,387.00 on the ground that there was no consideration given by Mrs Lopatinsky for the transfer of the property being the money.  A 139ZQ Notice was issued which the wife sought to set aside.

Since October 1999 the wife had made no application to the Family Court and His Honour found in accordance with Merkel J in Victorian Producers Co-Op Ltd v Kenneth that “forbearance to sue has always been regarded at law as good consideration.  Such forbearance will, under the Act as proposed to be amended by the Bill, have to be looked at in the light of the likely value of the chose in action.”  Justice Moore did not value that chose in action.  He followed the approach of Tamberlin J in Mateo and simply stated “on the approach adopted by Tamberlin J in Mateo, the Applicant’s rights had a value equal to or exceeding the amount she received, or at the very least, the Trustee has not demonstrated they did not.  They are rights she has refrained from asserting in the legal proceedings.”

G.
The Official Trustee in Bankruptcy as Trustee of the property of Phillip Martin Higgins & Diane Tracy Higgins, Justice Moore, Family Court, 2 September 2002.

On 11 October 1999 Mr Higgins and Mrs Higgins filed in the Local Court at Manly exercising Family Court jurisdiction whereby their jointly held Engadine property was agreed to be transferred by Mr Higgins to Mrs Higgins.  The parties had not divorced.  Before September 1999 the Deputy Commissioner of Taxation had issued Directors Penalty Notices to Mr Higgins which had not been paid.  

After considering the matter, the Court found that Mrs Higgins in fact had given no consideration.  Interestingly it was conceded that the transfer was caught by s120 and s121 of the Bankruptcy Act but Her Honour found no need to set aside the Family Court order and found that two independent solicitors had given advice to each of the husband and wife and therefore no financial information was presented to the Court in support of the financial orders which were sought.  Her Honour stated that it was usual for values of assets and any secured debts to be considered and quoted from in Bailey & Estate of Bailey 13 FAMLR, 652 in which “the Full Court said at 657 that for the Family Court, when exercising jurisdiction under s79 to fail to take into account liabilities………would be to ignore and in many cases, to defeat the legitimate claims of the third parties in respect of whom the liabilities had been incurred and this………….it is not entitled to do.”  In this regard the High Court in Ascot Investments Pty Ltd was again referred to.

H.
Green v Schneller [2002] NSWSC671, Barrett J, Supreme Court of NSW

In June 1994 Mr Green sued Mrs Schneller in the Supreme Court for defamation.  Between October 1994 and March 1998 a number of interlocutory proceedings were had between Mrs Schneller, Channel 7 and Mr Green in which costs orders were made against Mrs Schneller.  The substantial asset owned by Mr and Mrs Schneller was a property at 42 Upper Cliff Road, Northwood which they purchased as joint tenants in 1986.

On 6 April 1998 Consent Orders were made in the Manly Local Court transferred to Mr Schneller Mrs Schneller’s interest in the Northwood property and no consideration was given by her for the transfer.  The parties to the marriage had not separated nor was there any marital disharmony.

Justice Barrett considered the earlier decisions of Langdon v Gruber and Silvera v Savic and Baxter ex parte Official Receiver in Bankruptcy to determine whether or not an application needed to be made to set aside the Family Court orders or whether they were simply “a process as a means of divesting herself of her interest in the Northwood property and this occurred in a context where Mrs Schneller and Mr Schneller did not seek legal advice on any matter of separation or divorce in the context of which a re-arrangement of interest in the property of parties to a marriage might normally be undertaken.  The Family Law Act processes were undertaken for at least a predominant purpose – and probably the sole purpose – of causing Mrs Schneller’s interest in the Northwood property to pass from her to Mr Schneller…………………the consent orders and the steps undertaken pursuant to them had as their main and substantial feature change of the ownership of the Northwood property without any rationale in relation to the other aspects of the relationship between Mr Schneller and Mrs Schneller, all of which, as far as the evidence reveals, remained substantially the same……..”

The necessary inference was that the intent in transferring the property was to defeat the creditors of Mrs Schneller and the Family Law process was engaged simply to avoid the substantial stamp duty on such a transfer.  The Court found that Mr Schneller was not a purchaser in good faith and that as the transfer was voidable under s37A, the Court “must therefore make orders which overcome the effect of the transfer in so far as that effect is such as to cause the property to be beyond the reach of Mrs Schneller’s creditors.”

I.
In the marriage of Janice Kay Lanceley and Douglas Boyd Lanceley (1994) FLC 
92-491

Full Court, Family Court of Australia, Barblett DCJ, Frederico & Lindenmayer JJ. 

The wife applied for a property settlement although at first instance and on appeal the husband and wife had not in fact separated and continued to co-habit.  They had been married for more than 20 years.  They owned 3 properties: a jointly owned matrimonial property; and two investments properties in the name of the husband free from encumbrances. 

The husband was employed by Norbrick as an executive and had misappropriated during his employment in excess of $2.7 million.  A judgment had been awarded against him in that sum plus interest and costs.  Norbrick issued a Bankruptcy Notice on the husband but no Petition was issued although an act of bankruptcy had been committed by the husband.  The wife made an application pursuant to s.78(1) that the husband holds his half of the matrimonial property in trust for her and that he also holds half of the two investment properties in trust for her.  Although the parties were separately represented, the husband did not oppose the orders. 

The wife’s application was dismissed at first instance and on appeal.  It was determined that the husband’s creditors should be given notice of the application and as they had not been given any notice of the application.  There was a real concern that there would be a miscarriage of justice should the wife’s orders be made. 

“In our opinion, therefore, His Honour was entirely right to conclude that it would be an erroneous exercise of his discretion under s.78 to make the declaration sought by the wife without notice of the proceedings having first been given to the husband’s known major creditors…”

“The broad and general principle is, that the trustee in bankruptcy takes only the property of the bankrupt, and takes it subject to all the liabilities and equities which affect it in the bankrupt’s hands…”

“Thus the wife’s just entitlement will ultimately be recognised, if not by the husband’s trustee in bankruptcy, then by the Federal Court in its bankruptcy jurisdiction in any proceedings which may be instituted under s.30(1) of the Bankruptcy Act either by the trustee or by the wife, for a declaration of the respective interests of the wife and the trustee in the three properties in question.  Such a declaration, unlike any the wife could have obtained in these proceedings without notice to the creditors, will bind both the wife and the trustee and, through the latter, effectively the husband’s creditors, and produce an ultimate resolution of the issue of title binding on all interested parties.” 

J.
In the marriage of Chemaisse and Commissioner of Taxation (No 3) (1990) 97 FLR 177


Full Court, Family Court, Fogarty, Nygh and Maxwell JJ 

The husband and wife had been married many years and had 11 children.  They were living separately under the one roof.  The Deputy Commissioner of Taxation after an investigation, amended the husband’s income tax assessments increasing them by $335,000.00.  Section 218 notices were issued in relation to the proposed sale of real estate by the husband and subsequently litigation was commenced by the Deputy Commissioner of Taxation and he obtained a judgment.  

A maintenance agreement between the husband and wife was entered into in the Kempsey Local Court pursuant to s.87(3) Family Law Act and the husband and wife agreed to sell their real estate with the proceeds to go to the wife. 

The Deputy Commissioner of Taxation sought to intervene in the Family Court proceeding and was successful in having the wife’s maintenance order revoked.  The wife appealed to the Full Court of the Family Court. 

“Fundamental to the appellant’s case is the contingency that a party to a marriage builds up over the duration of the marriage an interest in the property of the parties to that marriage.  He (Counsel for the wife) submitted that such a spouse has a presently vested interest of an “inchoate” kind which exists prior to the institution of proceedings under s.79 or the making of any order under that section and which is capable of recognition and enforcement in appropriate circumstances.  Relevantly to this particular case he submitted that the wife after 40 years of marriage and having regard to the significant contributions which she had made to the family, had a vested interest in this property which it was proper to take into account and evaluate against the rights of the Commissioner (or for that matter any other third party creditor of the husband)…”

“In our view that does not represent the law in Australia.  Rights arising under s.79 come into existence when an order is made under that section.  Neither that section nor any other provisions of the Family Law Act establish rights, however described, in a party to a marriage over the property or the other spouse either arising from the existence of the marriage, or the activities of the parties during that marriage or the institution of proceedings under s.79, where those rights do not otherwise exist under the laws in Australia…”

“If after all of the claims against a spouse (including any proceedings under s.79) have been determined in an orderly way in the appropriate Courts that person is unable to meet his liabilities and is insolvent, the competing rights of his creditors are to be determined in accordance with the laws of bankruptcy...”

“The facts of this case are particular, arising as they do out of fraud perpetrated upon the Court.  Section 87(8) empowers a Court to revoke the approval on a number of quite diverse grounds.”

The Court found a fraud had been perpetrated and the first instance judgment was upheld by the Full Court setting aside the maintenance agreement and enabling the Deputy Commissioner of Taxation to take steps for recovery of the husband’s property.

K.
Re: Official Trustee in Bankruptcy v Owen
Family Court, Lawrie J., 20th March 1998

In this matter the husband and wife operated a video business.  The husband was interested in making a film and made certain borrowings.  The marriage became strained and the husband left the wife and the three children of the marriage, the youngest being approximately 17 months old.  The husband and wife are alleged to have separated in or about June 1991 and filed their application for property settlement on 9th March 1992, about 11 months after the alleged separation.  Orders were made on 16th March 1992 pursuant to terms of settlement which the husband had signed on 25th November 1991.  

The terms of settlement were that the wife retain all of the former matrimonial home and that she be responsible for the mortgages on it and debts secured over it.  The wife gave to the husband shares in a company, Birindi Pty Ltd, which the parties agreed in fact had no value.

On 3rd July 1992 a creditor obtained judgment against the husband for $102,832.70 and on 12th November 1992 the husband was served with a Bankruptcy Notice.  A Bankruptcy Petition was presented on 4th December 1992 and on 19th April 1993 a Sequestration Order was made.

The Official Trustee took proceedings for a declaration that the transfer between the husband and wife of the husband’s interest in the former matrimonial home was void.  Those proceedings were commenced in the Federal Court and transferred on the application of the wife to the Family Court.

Whilst not satisfied on the evidence that the application for property settlement was genuine, the Court was satisfied that there was genuine consideration passing between the bankrupt and the wife being the payment of the mortgages and securities by the wife.

The Court said:-

“I am not satisfied that in this case the Official Trustee, who bears the onus, established that the wife believed that the transfer to her of the husband’s interest in the home would give her a preference over the husband’s creditors.  The wife was preoccupied with the breakdown of the marital relationship.  She has three children to care for, one of whom is a young baby.  She was confronted with a husband who was unable to assist with maintenance.  The house had been encumbered with loans associated with the husband’s dealings in a film which he believed would bear fruit………………..She was not financially sophisticated.  I accept her evidence as to her understanding of what was occurring………………….I accept her evidence that she did not open mail and had asked for her solicitor to ask for the transfer of the registered office from the home………………..

In considering then whether to exercise the discretion under Section 79, I take the above matters into account and in particular that:-

· The outcome if the matter had been litigated with the unsecured creditor participating would most likely have been the same.

· It would be almost impossible to restore the wife to the position she would have been in if she had not taken the actions which she did after the making of the orders which have preserved the house.

Accordingly, although there was a miscarriage of justice in the making of the orders, I do not exercise the discretion and accordingly the application of the Official Trustee is dismissed.”

L. 
Re David Andrew McKean and Sandra Anita Page v David Andrew McKean and Official Trustee in Bankruptcy 


Federal Court, Burchett J 16th April 1996

Page was the de facto wife of McKean who commenced proceedings for recovery of full maintenance and property orders against him.  He was a struck off solicitor who was currently serving a prison term for assault on the wife.  Prior to a 3 day hearing of the Family Court application he filed a debtor’s petition.  His only creditors were the wife, children of the marriage, children of another relationship, child support agency, Criminal Injuries Victim’s Compensation Tribunal.  In short, all creditors were in some way related to the Family Court proceedings. 

The wife sought to annul the bankruptcy under s.153B of the Bankruptcy Act on the basis that the Court should not have made the order and that the acceptance of the debtor’s petition was an abuse of process.  In the Family Court proceedings the child support agency and children had sought to intervene.  All interested parties were served with the Federal Court application and each advised the Court that they did not oppose the orders sought by the wife. 

His Honour determined that the intention of the husband in filing the debtor’s petition was to avoid the effect of the Family Court orders and that the creditors were adequately represented in the Family Court and that the filing and acceptance of the debtor’s petition was an abuse of process and was set aside.  The Family Court application could then proceed.  

“In the present case, the consideration of a general nature to which I have adverted, that affected the exercise of discretion in Sabri, does not arise.  The order I am asked to make, far from contradicting anything done by the Family Court, would rather support the ability of that Court to exercise an unfettered discretion.

… At the time when the debtor’s petition was presented for acceptance the proceedings in the Family Court was about to be heard, and it must have been perfectly apparent to the bankrupt, who was a solicitor until 1992, that the affect of his bankruptcy would be to stultify the ability of the Family Court to exercise a large measure of its discretion.”

See the decision of Lindgren J in Powell v Sharpe 

M.
Re Nikola Lukic and Kathleen Lukic and the Official Trustee in Bankruptcy NB 1321 of 1995 Moss J.

These proceedings were transferred pursuant to Section 35A from the Federal Court to the Family Court for determination of an application by the wife for the annulment of the bankruptcy of the husband Nikola Lukic by reason of the presentation of his own Debtor’s Petition on 13th June 1995.    Moss J considered the issues which in summary were: -

(a) On 1st June 1993 the wife filed an application in the Family Court seeking property orders against the husband.

(b) In September 1994 the bankrupt’s father commenced proceedings in the Supreme Court for a declaration that he was entitled to a beneficial one half interest in the property owned by the bankrupt which was the former matrimonial home.

(c) The Supreme Court proceedings were settled by consent to the effect that the bankrupt’s half share of property was owned on trust for his father.

(d) Immediately after the settlement of the Supreme Court action the debtor filed his Debtor’s Petition.

(e) His Honour found that “in my opinion, the bankrupt and his father have as their common purpose the defeat of the applicant’s section 79 proceedings achieved either by continuation of the bankruptcy or the transfer from the bankrupt of assets which might be the subject of orders in favour of the applicant in the section 79 proceedings” … “there can be no doubt that the filing of the petition under section 55 by the bankrupt, without notice to the applicant was a step taken to effectively bring the section 79 proceedings to an end with a view to ensuring that all relevant assets would be distributed among creditors other than the applicant leaving little or no surplus.”

(f) His Honour found that the presentation of the section 55 proceedings was an abuse of process and that there were inconsistencies in the bankrupt’s Statement of Affairs and ordered that the bankruptcy be annulled pursuant to section 153B of the Bankruptcy Act and that the husband pay the wife’s costs and those of the Official Trustee in Bankruptcy.

N. The Trustee of the property of James Francis O’Halloran v Carole O’Halloran, Allsop J 25 October 2002 

(a) In this matter Mr O’Halloran was made bankrupt by Federal Court Sequestration Order on 14 December 1999 and his act of bankruptcy was 24 September 1999.  This act of bankruptcy was extended by reason of an unsuccessful application to set aside the Bankruptcy Notice which had been served in February 1999.  

(b) The facts concerned a purchase on 31 January 1995 by the wife of a property at 1 Matthew Flinders Place, Burraneer solely with money which was that of the husband bankrupt being the balance of the proceeds of a property owned solely by him.  On the settlement of the husband’s real estate, all of the cheques were drawn in favour of the vendor in the wife’s real estate.

(c) Mrs O’Halloran asserted that her husband was solvent at the time and the defences available to her under s120(4) and s121(5) were available.  His Honour found:-

“Looking forward appropriately from January 1995 into the reasonable foreseeable future to liabilities which would arise in the near to medium term, and putting to one side the $640,000.00 paid on account of the purchase, the respondent has not shown (the onus being hers for the purpose of s120) that at the time of the transfer of these funds, Mr O’Halloran was solvent.  As to sub 121(2), in light of the Full Court decision in Re: Jury; Ashton v Prentice especially at (55) the Trustee is obliged to prove, not that the transferor was insolvent, but that the inference of insolvency was reasonably open.  The circumstances set out above display in my view, that it could reasonably be inferred that at the time of the transfer of the $640,000.00, Mr O’Halloran was, or was about to become, insolvent for the purposes of sub section 121(2).  These conclusions are reinforced by Mr O’Halloran’s evidence that in September 1995, he told Janice O’Halloran that he did not have available the funds to meet his obligations to her and that was true.”

(d) The Court found that the payment of $640,000.00 was void by reason of s120 and s121 of the Bankruptcy Act.

