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Inherent jurisdiction

Practitioners from time to time use the words "inherent jurisdiction" incorrectly in the context of the jurisdiction of the Family Court of Australia to extend to the entire level of jurisdiction which the Court exercises.  However, having regard to the structure of the Court and its history of establishment the "inherent jurisdiction" differs from that which would apply to a Supreme Court of a State established under a charter of justice even though the courts are all a superior court of record.

Accordingly, when considering the jurisdiction of the Family Court of Australia regard must also be had to what is described as "accrued jurisdiction" or "associated jurisdiction".

"Associated jurisdiction" is specifically provided for in the Family Law Act 1975
.  In effect by the operation of this provision of the Family Court has jurisdiction to deal with matters arising under Federal which may not otherwise be within its jurisdiction that which are associated with matters which are specifically within its jurisdiction.  It is perhaps under this section that, prior to the commencement operation of the Corporations Act 2001 the Family Court could have been able to exercise jurisdiction under the Corporations Law.  That issue having regard to the express conferral of original jurisdiction in civil proceedings upon the Family Court of Australia no longer needs to be considered.  Previously, as a precondition to being able to exercise any "associated jurisdiction" there was a necessity for the Court to have before it a constitutionally permissible proceeding
.

Reference to "accrued jurisdiction" is a reference to the power of the Family Court to exercise jurisdiction
 over non-severable matters under State Law which form part of the issue which is being determined by the Family Court acting within jurisdiction
.  Again having regard to the commencement of the Corporations Act 2001 reliance upon this provision is no longer necessary the legislation being Commonwealth legislation conferring original jurisdiction in civil matters upon the Family Court.

The Family Court of Australia is a superior court of record
 created by the Family Law Act 1975
.

For the purposes of this paper I propose only to deal with the Family Court of Australia and not the Federal Magistrates Court which itself has concurrent jurisdiction with the Federal Court of Australia under the Bankruptcy Act 1966 but which does not have concurrent jurisdiction with the Family Court of Australia under the Corporations Act 2001 since that Act commenced operation on 15 July 2001.

"Inherent jurisdiction" in be context of the Family Court of Australia, there being no provision of the Family Law Act 1975 to displace such an indication, the Court will only have jurisdiction to regulate proceedings before it and to avoid injustice

Jurisdiction under the Corporations Act 2001

On 15 July 2001, the Corporations Act 1989 of the Australian Capital Territory was repealed (subject to certain transitional provisions) and the Corporations Law operating within each of the States and Territories was also repealed.  This permitted the passing of legislation in each State referring corporations power to the Commonwealth, the Corporations Act 2001 commenced operations
.

Prior to this legislation there had been confusion as to any jurisdiction existing in the Family Court of Australia in corporations law matters having regard to the attacks over a number of years upon the previous cross vesting legislation and the power of State Courts to confer jurisdiction upon Courts other than State Courts
, remedial legislation was enacted in each of the States for the purposes of validating determinations made by Federal Courts, including the Family Court of Australia and doubt did exist for some time as to whether or not this was effective within the terms of Chapter III of the Constitution, it is generally considered valid.

The Corporations Act 2001 having commenced operation there is now no doubt that the Family Court of Australia has original jurisdiction under the Corporations Act 2001
, that jurisdiction being restricted to civil matters arising under the Corporations legislation
.  

An appeal from a decision of the Family Court of Australia exercising jurisdiction under the Corporations Act 2001 will only lie to the Full Court of the Family Court of Australia
 or, subject to leave, to the High Court of Australia
.  

In this paper I am only dealing with the jurisdiction exercised by the Family Court of Australia, not appeals from State Family Courts however, to the extent that a State Family Court is exercising jurisdiction under the Corporations Act 2001 and appeal will only lie in accordance with the law of the State under which that Court is constituted to the Supreme Court of that State
.  

The foregoing position concerning appeals in respect of corporations matters is in contrast with that arising when the Family Court of Australia exercises jurisdiction under the Bankruptcy Act 1966 following a referral by the Federal Court of Australia (a court exercising exclusive jurisdiction under the Bankruptcy Act) under Section 35A of the Bankruptcy Act to the Family Court.  In that situation the Family Court is only exercising jurisdiction under the Bankruptcy Act and is not in a position to adjust interests as it is required to do (in an appropriate case) between parties to a marriage.  For example it does not have power to deprive a trustee of any of its rights such as a vesting of property in a trustee upon bankruptcy
.  In the case of the Bankruptcy Act, the right of appeal is only a right of appeal to the Full Court of the Federal Court of Australia
 or to the High Court of Australia
.

It is important to remember that when the Family Court of Australia, as a Court constituted under the Family Law Act, exercises jurisdiction under the Corporations Act 2001 it does so in circumstances where the jurisdiction that it is exercising under the Corporations Act 2001 that Act it must be given full force and effect.  In the absence of any other provision it is not able to exercise many of the discretions which it is required to exercise when determining matters under provisions of the Family Law Act.  In those circumstances the Court is also required to give full force and effect to the determinations of Courts having jurisdiction in civil matters under the Corporations Legislation
and in particular to determinations of those other Courts of equivalent jurisdiction or appellant jurisdiction according to the normal principles of judicial determination
.  To that extent the statement by Justice Davies in re Sabri
 will apply equally to the Family Court of Australia exercising original jurisdiction under the Corporations Act 2001.

Applicable rules of the Court

Effective 1 July 2002 the Family Court Rules were amended in Order 41 so as to incorporate the Federal Court Corporations Rules.  

These rules are rules substantially consistent with the rules of each State and Territory of Australia and are in each state described as either the Corporations Law Rules or the “Harmonised" Corporations Rules.  They were passed and approved by the Council of Chief Justices’ for the purpose of enabling as much as possible consistency in procedure and format of documentation in Corporations matters under the previous Corporations Law and adopted once the Corporations Act 2001 was enacted.  Copies of these rules at least so far as the Rules made under Supreme Court Act these being substantially similar to those in the Federal Court of Australia may be found in "Ritchie Supreme Court Practice" and the equivalent services in each other State.

Of particular interest to family law practitioners would be the ability to represent parties who seek to intervene or be heard in relation to proceedings commenced under the Corporations Act 2001 in the manner provided for in the Rules.  In this regard Corporation Law Rule 2.13
 provides as follows:

Leave to creditor, contributory or officer to be heard  

(1) The Court may grant leave to any person who is, or who claims to be:

(a) a creditor, contributory or officer of a corporation; or

(b) an officer or creditor, or contributory, of a corporation; or

(c) any other interested person;

to be heard in a proceeding without becoming a party to the proceeding.

(2) If the Court considers that the attendance of a person to whom leave has been given under sub-rule (1) has resulted in additional costs for a party, corporation, which should be borne by the person to whom leave was granted, the Court may;

(a) direct that the person pay the costs; and

(b) order that the person not be heard further in the proceeding until the costs are paid or secured to the Court’s satisfaction.

(3) The Court may order that a person who is, or who claims to be, a creditor, contributory or officer of a corporation be added as a defendant to the proceeding.


(4) The Court may grant leave to a person under sub-rule (1) or order that a person be added as a defendant to a proceeding under sub-rule (3);

(a) on application by the person or a party to the proceedings; or

(b) on the Court’s own initiative.

(5) The Court may:

(a) appoint a creditor or contributory to represent all or any class of the creditors or contributories on any question, or in relation to any proceeding before the Court, at the expense of the Corporation; and

(b) remove any persons so appointed.

The foregoing provision has applicability to the Family Court of Australia or parties involved in Family Court proceedings in two ways: 

1.
If a proceeding under the Corporations Act 2001 is current in a State or Territory Court, a party to Family Court proceedings may seek to intervene and/or be heard or in some circumstances to represent the interests of a Corporation
 as an “interested person” where their position may be adversely affected by the proceedings in that other jurisdiction.  In that circumstance they may either participate in the proceedings or seek the proceedings to be transferred to the Family Court of Australia
. An example of this occurred in the Laxale proceedings
 where proceedings were commenced by the wife, who had already obtained orders in the Family Court of Australia by consent, in the Supreme Court of New South Wales in circumstances where she sought to wind up a company but not join the husband into the proceedings.  The husband was given leave under the Rule to be heard in the proceedings notwithstanding the fact that he was not a party because he was the person to whom control of the company was to be transferred under the terms of the Family Court Order.  The words “interested person” are used elsewhere in the Corporations Act 2001 and have been interpreted in various ways
.

2.
A similar situation could arise in proceedings already commenced in the Family Court of Australia where jurisdiction is being exercised under the Corporations Act 2001 and it is under the Corporations Law Rules that the right of intervention would apply, no doubt exercising similar rights of intervention and/or joinder as are elsewhere provided in the Family Court Rules
.

Transfer of Proceedings between Courts


Express provision is now made in the Corporations Act 2001 for transfer of proceedings.  

In the case of possible transfer by a Federal Court or State and Territory Supreme Court to the Family Court, these Courts may, subject to the satisfaction of the appropriate criteria and having regard to the “interests of justice” transfer proceedings to the Family Court of Australia
.  

Equally in the same circumstances the Family Court of Australia can transfer proceedings to the Federal Court or a State or Territory Supreme Court again having regard to the appropriate criteria
.  

Any transfer of proceedings must have regard to the location of the principal place of business of the body corporate concerned, the location of the proceedings and other Courts that have jurisdiction in the application, 
and may occur on application of a party at any stage or on the Court’s own motion
.

Laxale -v- Vanefo Pty Limited

In the Laxale proceedings which is an example of a transfer by the Supreme Court of New South Wales to the Family Court of Australia, consent orders had been entered into in proceedings between the husband and the wife, which involved the transfer of control and ownership of Vanefo Pty Limited to the husband.  For various reasons there was a dispute over compliance with the terms of the Family Court Order and an application had been made to the Family Court of Australia.  The wife who was the transferor of the relevant control in Vanefo Pty Limited, made application to the Supreme Court of New South Wales for the appointment of a provisional liquidator over Vanefo Pty Limited.  The effect of that appointment, or the winding up of Vanefo Pty Limited would have materially affected the efficacy of the Orders already made by the Family Court of Australia and it was argued it could have constituted an abuse of process.  Justice Campbell on the first occasion upon which the matter was before the Court on an oral application being made transferred the Supreme Court proceedings to the Family Court of Australia Sydney Registry to be heard with the existing Family Court proceedings.  The proceedings were subsequently settled however, the Judge hearing the Corporations Act aspects of the proceeding in the Family Court of Australia did express a view that the proceedings could constitute an abuse of process having regard to the affect they would have on the Family Court Orders which had not been the subject of any application for variation or extinguishment.  The matter were subsequently resolved in the Family Court of Australia.

Whitehouse –v- Capital Radio Network Pty Limited

An instance where such an application could have been made occurred recently in the Tasmanian Supreme Court before Justice Underwood.  In the Tasmanian proceedings there had already been a property settlement under the Family Court Act and Orders had been made restraining the husband from, in effect, causing a change in the directors of the relevant company.  Notwithstanding this, one of the directors did purport to act and change directors and/or make decisions, which would have impacted on the wife in relation to the outstanding Family Court proceedings.  

In the view of the writer if an application had been made under Section 1337H of the Corporations Act 2001, the proceedings could have been transferred to the Family Court of Australia so that they could be dealt with the outstanding Family Court proceedings.  In any event, having regard to the obligation for Courts to act in aid of each other
, Justice Underwood did not grant the relief, which was sought to validate determinations of the Board of Directors.

Difficulties may arise in relation to the transfer of proceedings to the Family Court of Australia and the way in which those proceedings are thereafter dealt with in the Family Court of Australia.  If, as appears to be the practice, the proceedings are consolidated into the same proceedings
, a number difficulties may arise in relation to evidence and the exercise of discretions by the Court when it is exercising jurisdiction under the differing legislation.  There are quite different discretions being exercised under the Corporations Act from those, which are imposed on the Family Court and required to be exercised, under the Family Law Act when dealing with a matrimonial cause.  There would seem to be no difficulty with the two proceedings being heard together with appropriate evidence in one being evidence in the other.  Of course in a basic application filed in the Family Court of Australia it may be possible also to incorporate as part of the relief claimed specific relief under the Corporations Act 2001 and to that extent that proceedings already be consolidated.  

The difficulties that arise in proceedings transferred under Section 35A of the Bankruptcy Act 1966 do not however arise in a case of exercising jurisdiction under the Corporations Act 2001 by the Family Court, as the right of appeal is a right of appeal to the Full Court of the Family Court of Australia rather than the Federal Court of Australia.  

Possible sections capable of being relied on in Family Court proceedings.  

The Family Court of Australia is able to do anything that a Supreme Court of a State or Territory or the Federal Court of Australia can do in civil matters under the Corporations Act, for example in extreme circumstances the winding up of companies, the stay or termination of the winding up of companies, the termination of Deeds of Company Arrangement under Part 5.3A, or the winding up of Part 5.7B Bodies being unincorporated associations.  It is unlikely however, that these would be used as a matter of regularity.  There are however, a number of sections that potentially will be used and these, would be as follows:

1. Orders being made for an applicant to be able to inspect any register required to be maintained under the Corporations Act and to obtain copies
.

2. Orders being made by a “person aggrieved” to rectify any register required to be maintained
.

3. Orders being made relative to oppressive conduct in relation to the affairs of a company
.

4. Orders for the winding up of a corporation arising in respect of oppressive conduct or upon the "just and equitable ground"

5. Orders being made permitting a member, former member or person entitled to be registered as a member of a corporation or an officer, or former officer of a company to bring proceedings in the name of a company under the Corporations Act subject to leave being given by the Court
.  This is generally described as the statutory derivative action proceeding, which replaces the common law principle set out in Foss v Harbottle.  Orders being made to correct the irregularities in relation to meeting procedures and conduct of meetings
.

6. The granting of injunctions against a person who has engaged, or is engaging or proposing to engage in conduct which may be in contravention of the Act or otherwise participating in such conduct
.

7. An order made against a director or employees of a corporation for compensation
 for breach of a pecuniary penalty provision
 in exercise of the specific power to order compensation in favour of a corporation that could be available once an order in terms of a statutory derivative action in the name of the corporation is permitted
.

It is clear therefore, that as part of proceedings commenced under the Family Law Act, where is may be necessary to have Orders made by that Court in furtherance of the objects of the Family Law Act, and proceedings before the Court against corporations or persons involved in corporations, that there is now express original jurisdiction conferred upon the Family Court to make appropriate Orders that a Supreme Court could make without the necessity for any application to be made in the Supreme Court of a State or Territory, or the Federal Court of Australia.  It is to that extent in relation to the proper conduct of matters before the Family Court of Australia, that the Family Court of Australia may now be regarded as a “one stop shop” in respect of matters associated with dealings concerning corporations and resolution of disputes between parties to marriage involving corporations.
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