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THE OPINION RULE

Generally witnesses are permitted to give evidence of what they observed happen; rather than inferences, conclusions or opinions.  Inferences, conclusions and opinions are for purposes of the law of evidence considered to be opinions.  In the law of evidence “opinion” means any inference from observed facts.  The general rule was that witnesses could testify only as to what they observed
. 

The opinion rule is now contained in section 76 of the Evidence Act.  It states in subsection (1):


Evidence of an opinion is not admissible to prove the existence of a fact about the existence of which the opinion was expressed.

The opinion rule is an exclusionary rule that excludes otherwise relevant evidence.  

EXCEPTIONS TO THE OPINION RULE

There are several exceptions to the opinion rule:

(1) 
An opinion in a document given or made under regulations to the extent that the regulations provide that the document has evidentiary effect
;

(2) 
Evidence of an opinion admitted for purposes other than proof of the truth of the opinion
;

(3) 
Lay opinions that are:-

(i) opinion based on what the person saw, heard or otherwise perceived about a matter or event; and

(ii) necessary to obtain an adequate account or understanding of the person's perception of the matter or event
;

(4) 
Evidence of an admission
; and

(5) 
Opinion based on specialised knowledge. 

Section 79 of the Evidence Act provides: 


If a person has specialised knowledge based on the person’s training, study or experience, the opinion rule does not apply to evidence of an opinion of that person that is wholly or substantially based on that knowledge.

SPECIALISED KNOWLEDGE

This exception to the opinion rule admits evidence that is expert opinion.  This approach has been established law since before the 19th Century
.  

There had to be a recognised field of specialised knowledge.  The opinion had to be in an aspect of that field in which the witness had expertise as a result of training, study or experience.  The opinion had to be wholly or substantially based upon the expert knowledge.  So far as the opinion was based upon assumed facts, they had to be identified and proved.  The witness had to explain how that field of expert knowledge was applied to the facts assumed or observed to produce the opinion
.

It was not just any area of knowledge that was regarded as capable of providing expert opinions.

The rule of evidence relating to the admissibility of expert testi​mony as it affects the case cannot be put better than it was by J. W. Smith in the notes to Carter v. Boehm, 1 Smith L.C., 7th ed. (1876) p. 577. "On the one hand" that author wrote, "it appears to be admitted that the opinion of witnesses possessing peculiar skill is admissible whenever the subject-matter of inquiry is such that inexperienced persons are unlikely to prove capable of forming a correct judgment upon it without such assistance, in other words, when it so far partakes of the nature of a science as to require a course of previous habit, or study, in order to the attainment of a knowledge of it." Then after the citation of authority the author proceeds: "While on the other hand, it does not seem to be contended that the opinions of witnesses can be received when the inquiry is into a subject-matter the nature of which is not such as to require any peculiar habits or study in order to qualify a man to understand it." 

(Clark v Ryan (1960) 103 CLR 486 at 491, per Dixon CJ)

There were before the Evidence Act, 1995 two principles that governed whether the field of knowledge was one on which expert opinion could be called. One excluded areas where an ordinary person is just as capable of forming a correct view on the question as anyone else.  The other excluded areas which were not part of a sufficiently organised and sound body of knowledge or experience to be reliable.   Those principles were described as:

(a) whether the subject matter of the opinion is such that a person without instruction or experience in the area of knowledge or human experience would be able to form a sound judgment on the matter without the assistance of witnesses possessing special knowledge or experience in the area, and

(b) whether the subject matter of the opinion forms part of a body of knowledge or experience which is sufficiently organised or recognised to be accepted as a reliable body of knowledge or experience, a special acquaintance with which by the witness would render his opinion of assistance to the court,

(R v Bonython ((1984) SASR 45 at 46-7 per King CJ)

It might be argued that the provisions S79 of the Evidence Act on the face of it changed the law in 1995 as they did not require that the opinion be in an organised or recognised field of specialised knowledge.   But this has not been the interpretation given by the courts and the above 2 principles still apply
. 

The application of the first of the 2 principles can be seen in the types of specialised knowledge accepted by courts as a basis for admissible opinion:

· evidence of the condition of a motor cycle from a motor car repairer with 10 years experience
; 

· evidence of the likely behaviour of an articulated vehicle by a person with experience driving one
;

· evidence of a psychologist as to the reading ability and vocabulary of an accused challenging an alleged record of interview signed by him
;  

· likely conduct of persons suffering from mental illness
; 

· likely conduct of person with serious personality disorder
;   

· likely conduct of persons under the influence of drugs
; 

· likely conduct of children who have been victims of trauma or sexual assault
; 

· opinion as to whether a person is addicted to heroin
; 

· foreign law
. 

Similarly, the first principle has been applied to exclude the following areas as areas of specialised knowledge: 

· “ordinary human nature”
;

· evidence of a psychologist or psychiatrist as to whether a person with a normal mind could understand particular police questions
; 

· whether allowing water to lie on a steel platform would increase the risk of slipping
; 

·  evidence of a medical practitioner who examined an injured worker that he was a malingerer
; 

· medical evidence of the intention at the time of someone charged with murder, where there was no question of him being insane or suffering from diminished responsibility
; 

· evidence of likely conduct of persons affected by alcohol
; 

· evidence by a psychiatrist as to how a person not suffering from mental illness is likely to respond to the stresses and strains of life
; 

In relation to the second principle, whether a particular field of knowledge is shown to be sufficiently organised and sound will depend upon the particular question on which the opinion is given and the evidence led to support a finding that the field of knowledge is sufficiently organised and sound.  

The requirement is that the specialised knowledge on which the opinion is based must be sufficiently established to have gained a general acceptance in the field to which it belongs ( “The Frye Test”).   In Clark v Ryan, Menzies and Windeyer JJ required that there be “an organised branch of knowledge in which the witness is an expert”
.  Dixon CJ adopted the Statement of JW Smith that expert evidence is admissible on a subject matter “when it so far partakes of the nature of a science as to require a course of previous habit, or study, in order to the attainment of a knowledge of it
.”  In Transport Publishing Co Pty Ltd v Literature Board of Review Dixon CJ, Kitto and Taylor JJ required that the evidence be on “a subject of special study or knowledge”
.  

Some examples of the application of the Frye Test in Australia are:

· the study of seat belts as regards injuries in motor vehicle accidents
; 

· the battered woman syndrome
; 

· DNA evidence
; 

· Spectrographic voice analysis
;  

· Behaviour exhibited by children who have been sexually abused
;  

· Odontological evidence about bite marks
; 

· Aboriginal tracking
; 

QUALIFYING THE EXPERT - Establishing the Particular Specialised Knowledge 

The witness should establish in the affidavit that he or she has the particular specialised knowledge to support the opinions offered.  If the witness provides a report, then this should be done in the report.

The evidence needed will include: 

· studies undertaken in that area; 
· examinations completed in that area (including those in preliminary or more basic courses) and results, particularly credits, distinctions, honours, prizes and awards;
· relevant  qualifications obtained including academic qualifications and  certifications, licences and registrations by public authorities and professional organisations;  
· details of relevant work done and employment, including details of partners in any practice and of any professional leadership responsibilities undertaken; 
· relevant research undertaken including details of colleagues that participated;
· relevant publications including details of publishers; 
· details of relevant papers presented to professional meetings and conferences (including details of the meetings/conferences);
· details of relevant teaching, including whether paid and by whom engaged; 
· relevant awards or recognition by professional associations or authorities; and 
· research and writings of others relied upon. 
None of these factors is necessary to establish specialised knowledge and rarely will one of them be sufficient.  One of the most common flaws in expert evidence is that the evidence offered fails to establish specialised knowledge of a type that supports the opinion. Working as a valuer, for example, does not establish specialised knowledge in valuing.  Being a registered psychologist does not establish any specialised knowledge about behaviour of children who have been sexually abused, investigation of alleged sexual abuse of children, people who are abusive, diagnosing mental illnesses, prospects of alcoholics overcoming the addiction, or attributes of personality disorders.  

Some examples from the cases where the evidence failed to qualify the witness are: 

· a consulting engineer with 50 years experience of engineering problems who had been working for many years investigating motor vehicle accidents for insurance companies and others and assessing insurance claims was held not to have established that he had specialised knowledge of how semitrailers “behave”
. 

· an actuary was held not to have established relevant specialised knowledge to support opinions about the future purchasing power of money
; 

· a medical practitioner called to give evidence that the cause of death of  a woman who was murdered by having her throat cut was held not to have been qualified to testify that cuts to her hands were probably caused when she was protecting her throat from attack
; 

· a psychologist had not been shown to have relevant specialised knowledge of the behaviour of children who have been sexually abused
; 

More common situations involve real estate valuers who give opinions on matters for which they are not qualified, such as the effect of zoning and town planning instruments, engineering integrity of buildings, whether building damage is earthquake damage, whether damage is covered by insurance, and the likely cost of building repairs needed.  Similarly, accountants who value businesses sometimes offer opinions as to the likely prospects for various businesses or industries or the Australian economy generally, whether hire purchase agreements are transferable and various other matters well beyond their area of specialised knowledge. 

On the other hand, it has been held that a police officer with relevant experience can give opinion evidence on some aspects of road accident causation
;    

FACTUAL PREMISES RELIED UPON BY EXPERT

Before the Evidence Act (Cth) 1995 commenced, the established position was that where an expert’s opinion relied upon facts assumed by an expert or based not upon his observations but on hearsay, then the opinion could not stand if such factual premises were not proved
. 

Section 60 of the Evidence Act now provides:


The hearsay rule does not apply to evidence of a previous representation that is admitted because it is relevant for a purpose other than proof of the fact intended to be asserted by the representation.


It appears then that the factual premises upon which an expert relies are admissible evidence because they are evidence of an assumption forming part of the basis upon which the expert reached his opinion, even if they are only hearsay as evidence of the fact and otherwise would be inadmissible.  It is arguable that once admitted into evidence, unless the Court orders otherwise, they are evidence of such facts.  

There is power in S 136 of the Evidence Act for the Court to limit the use to be made of evidence.  It provides:


The court may limit the use to be made of evidence if there is a danger that a particular use of the evidence might:


(a)
be unfairly prejudicial to a party;  or


(b)
be misleading or confusing.

It seems that the prudent course then for an opposing party is to ask the Court to order under S 136 that specified factual assumptions in the expert’s report that are hearsay are admitted on the basis that they are evidence only of the assumption of such propositions and not that they are true.

CREDIBILITY OF THE EXPERT 

Independence of the parties and their lawyers is a major advantage for the expert in terms of credibility.  A Court expert, or an agreed expert whose fees are paid by the parties equally, usually has this advantage, and on the face of it is likely to be more objective than an expert who is engaged or paid by one of the parties.  

A prime example of a witness who is not independent is where a husband in property proceedings has his accountant value his company or business.  Such  an expert has a conflict between his personal financial interests and his obligations to the court.  There is a credibility problem from the start.  

Where an expert is engaged from time to time by the same lawyers, that may give rise to the submission that independence has been compromised by the financial interest of the expert in continuing that source of work.  

There is also an opportunity for the credibility of the expert to be attacked for bias where the expert is in the habit of giving similar evidence in other cases, such as “plaintiff’s doctors”, “insurer’s doctors” or an expert on the battered wife syndrome.  Such experts are sometimes referred to as “hired guns”.  In the Supreme Court of NSW one judge referred to 3 medical experts who specialised in giving evidence for third party motor vehicle insurers as “the 3 wise monkeys”.    

The credibility of the expert is compromised by failure to make reasonable concessions or concede obvious propositions.  One example is a real estate valuer who adheres to a precise value and does not concede that the figure is approximate and there is a range of reasonable prices that might be achieved on sale.  Another example is an expert who gives opinions beyond his or her specialised knowledge, rather than concede the question is outside his or her expertise.

An expert’s credibility is also damaged by use of emotive language, exaggeration etc.  One example is 2 real estate valuers who valued the husband’s rural property with a ditch across it.  The valuer for the wife, who arrived at the higher figure, referred to the ditch as “the depression”.  The valuer for the husband, who adopted a much lower figure, referred to it as “the canyon”.

An expert who departs from usual practice in his evidence has an onus to explain why.  If the departure favours his client and the expert does not satisfactorily justify it, the court may consider the witness just wrong or even biased.         

Also, apart from credibility, there are experts whose factual knowledge or familiarity with people or places is so limited that they are unlikely to be preferred.   One example is a psychiatrist who interviewed a woman at a hospital for one hour and formed a view that she was delusional and psychotic, whereas her treating psychiatrist subsequently had seen her for consultations at least once a month for 2 years and disagreed. 

JUSTIFYING OPINIONS 

The expert’s obligation extends further than establishing relevant specialised knowledge, setting out the factual premises and stating an opinion based upon it.  The connection between the factual premises and the opinion has to be explained.  Expert evidence is often deficient in this regard and in such situations on the evidence the opinion may be less cogent, may not be persuasive and may even not be proved relevant.   

The NSW Court of Appeal decision of Makita (Aust) Pty Ltd v Sprowles
 contains a useful illustration of a case where an expert did not explain the connection between the facts and other material he relied upon and the opinion.   The Court of Appeal held that the trial judge erred in accepting the opinion.  The report also includes in the judgment of Heydon JA (as he then was) a very detailed and valuable discussion of the law of expert evidence. 

His honour said:



If Professor Morton's report were to be useful, it was necessary for it to comply with a prime duty of experts in giving opinion evidence: to furnish the trier of fact with criteria enabling evaluation of the validity of the expert's conclusions.

His honour also relied upon the often endorsed dicta of Lord President Cooper  in Davie v Edinburgh Magistrates:



Their duty is to furnish the judge or jury with the necessary scientific criteria for testing the accuracy of their conclusions, so as to enable the judge or jury to form their own independent judgment by the application of these criteria to the facts proved in evidence. The scientific evidence, if intelligible, convincing and tested, becomes a factor (and often an important factor) for consideration along with the whole other evidence in the case, but the decision is for the judge or jury.  In particular the bare ipse dixit of a scientist, however eminent, upon the issue in controversy, will normally carry little weight, for it cannot be tested by cross-examination nor independently appraised, and the parties have invoked the decision of a judicial tribunal and not an oracular pronouncement by an expert.
(Davie v Edinburgh Magistrates (1953) SC 34 at 40)

Heydon JA, referring to other authorities, and particularly cases where expert witnesses failed to discharge this obligation said that “the trier of fact must arrive at an independent assessment of the opinions and their value” and that “this cannot be done unless their basis is explained”
.  His honour said:

In short, if evidence tendered as expert opinion evidence is to be admissible, it must be agreed or demonstrated that there is a field of "specialised knowledge"; there must be an identified aspect of that field in which the witness demonstrates that by reason of specified training, study or experience, the witness has become an expert; the opinion proffered must be "wholly or substantially based on the witness's expert knowledge"; so far as the opinion is based on facts "observed" by the expert, they must be identified and admissibly proved by the expert, and so far as the opinion is based on "assumed" or "accepted" facts, they must be identified and proved in some other way; it must be established that the facts on which the opinion is based form a proper foundation for it; and the opinion of an expert requires demonstration or examination of the scientific or other intellectual basis of the conclusions reached: that is, the expert's evidence must explain how the field of "specialised knowledge" in which the witness is expert, by reason of "training, study or experience", and on which the opinion is "wholly or substantially based", applies to the facts assumed or observed so as to produce the opinion propounded. If all these matters are not made explicit, it is not possible to be sure whether the opinion is based wholly or substantially on the expert's specialised knowledge. If the court cannot be sure of that, the evidence is strictly speaking not admissible, and, so far as it is admissible, of diminished weight.
 

DRAFT FAMILY LAW RULES 2004, PART 15.5
Part 15.5 of the draft rules, “Expert Evidence”, has recently been released for comment.   A copy is annexed to this paper.  The draft is much influenced by 3 significant documents: “Access to Justice” report by Lord Woolf (“The Woolf Report”) released in 1996, The Australian Institute of Judicial Administration Report on expert evidence (“The AIJA Report”) released in 1999, and the Australian Law Reform Commission Report on Expert evidence released in 2000. 

One theme adopted in the draft from those publications is that there is 

a need for courts to exercise more control over experts and expert evidence. 

The AIJA Report discussed results of a survey of Australian Judges, some of which were:  


27% considered experts are often biased


67% considered experts are sometimes biased

79% said occasionally experts gave opinions beyond their expertise

most said they encounter expert evidence that is not in a comprehensible form.

The principles embodied in the draft Part 15.5 are:

1. 
Two types of expert

· An expert appointed by a party – an “adversarial expert”

· A “single expert” agreed to by the parties or ordered by the court, including where appointed by the court of its own initiative.

There is no separate “court expert”– this is also known as a “single expert”. 

Court counsellors, mediators (including Reg. 8 counsellors) are not included in the definition of expert under the Part as they are appointed by the Court by the application of different principles under the Act and are not to be subjected to the restrictions imposed by this Part)

2.  
The Part sets out the underlying principles which guide the court in considering the appointment of an expert.

3. 
Parties are encouraged to agree on and appoint a single expert.

4. 
If the parties apply for the appointment of an “adversarial expert” the court may instead order that a single expert be appointed - such person to be agreed or selected by the court.

5. 
It is envisaged that an application for permission will be made after the final resolution event and will normally be a formal application but oral applications may be allowed in certain circumstances.

6. 
If the court orders the appointment of a single expert, parties must seek permission to tender evidence or a report from another expert.

7. 
The court may allow parties to instruct their own expert or more than one expert on an issue where this is warranted to ensure a fair trial.

8. 
The Court may appoint a single expert of its own initiative.
9. 
Expert’s duties, rights and responsibilities are set out. It confirms that experts are witnesses and that their overriding duty is to the court, it sets out best practice standards; and is aimed at facilitating communications between experts and those instructing them.

10. 
The parties’ obligations in relation to instructing experts, and the mandatory exchange of reports are set out.

11. 
There is an increased emphasis on disclosure. These rules are directed at ensuring that the parties are candid and make full and frank disclosure. This should help the party instructing the expert and the expert to focus on the issues and improve quality and integrity of the report. This should help narrow the issues and enhance the chances of settlement.

12. 
The consequences of non-compliance are set out.

13. 
There are expanded provisions about conferences of experts and evidence from more than 1 expert.

14. 
It is intended that the process of obtaining a written report and enabling parties to ask the expert questions before the trial will help narrow the issues and reduce the amount of time the expert will be required to give evidence thus saving time at trial and costs

15. 
It is intended that the Rules will replace the PD 2/2003 except for Part 3 of the PD which sets out best practice guidelines for the conduct of expert’s conferences which are not included in Rules of Court.

16. 
Whilst the rules have drawn on the provisions of UK CPR and the second draft of the Qld Experts Rules they are not the same in a number of respects. The draft Family Law Rules:

· do not prohibit cross-examination of a single expert (compared to UK),

· are not as restrictive in relation to single experts (compared to Qld)

· do not limit the appointment of single experts to less complex matters

· impose mandatory exchange of reports even where a party does not intend to rely on it ie overrides legal professional privilege (legislative amendment sought to enable this).

Some comments on some specific provisions:

15.40(1)
Expert is defined as “an independent person who has relevant specialised knowledge based on the person’s training, study or experience”, but the definition excludes mediators employed by the Family Court and experts appointed by a party for a purpose other than giving advice, evidence or the preparation of report for the anticipated case.  

15.40(2) 
The Part does not apply to treating professionals reporting only in that capacity.  

15.41
Sets out the purposes of the Part.

15.42
Requires a party to obtain permission to tender a report or adduce evidence from an expert, but gives a Child’s Representative the right to tender one report or adduce evidence from one expert witness on any issue without permission.

15.43
Establishes a regime for the granting of permission including matters the Court must consider.

15.44
Provides that the Court may order that expert evidence is to be given by a single witness, provided that the person appointed must consent.

15.45
Sets out associated orders that can be made.

15.46 
Deals with the fees and expenses of the single expert witness and provides that unless otherwise ordered, the parties are equally liable to pay the reasonable fees and expenses incurred in preparing a report.

15.47
Requires a single expert witness to provide a copy of the report to each party at the same time and the applicant to file the report.

15.48
Limits a party from adducing evidence from another expert witness on an with issue covered by a single expert witness, except with the Court’s permission;    
15.48(2)
Sets out the circumstances where permission may be granted.

15.49
Fourteen days notice to a single expert witness required to be given by a party who wishes to cross-examine the expert.  The draft also provides that the Court may limit the nature and duration of cross-examination of an expert witness.

15.50
Provides that Division 15.5.4 (15.50-15.55) does not apply to market appraisals or opinions as to value obtained for the purposes of a conciliation conference.

15.51
Sets out detailed requirements for instructions to an expert witness.

15.52
Mandatory service of expert reports (including supplementary reports). 

15.53
Mandatory provision to other parties of documents or information relied upon in an expert’s report.

15.54
This provides for a party to be able to obtain an order that another party provide documents or information relied upon by an expert witness who has prepared a report for that other party.

15.55
A party who fails to serve a copy of an expert’s report on the other parties and the child’s representative (if any) cannot use the report or call the expert to give evidence at the hearing unless all other parties consent or the Court orders otherwise.

15.56
Sets out duties to the Court of an expert witness.  They are more extensive than those in previous Practice Directions in the Family Court and other courts.

15.57
Establishes a procedure whereby a single expert witness may by written request to the Court seek a procedural order to assist in carrying out the expert’s function.

15.58
Evidence-in-chief of an expert witness comprises any report, any amendments to the report, supplementary report, and any answers to questions given under rule 15.63.  It also provides the witness has the same protection and immunity in relation to the contents of the report as the witness would have if the contents of the report were given as oral evidence at a hearing.

15.59
This specifies the form of the report, including that it must be addressed to the Court; not a party.  It must have the instructions attached to it and be verified by an affidavit of the expert.  The affidavit must be in a particular form.   The requirements include stating that the opinions are “independent and impartial”, the witness read and understood Part 15.5 of the Family Law Rules and used his/her best endeavours to comply with it, and the witness understands his/her duty to the Court, has complied with it, and will continue to do so.

15.60
Requires that the report must be reasoned, state the methodology used, state the facts supporting the conclusion, and state various specified details.

15.61
Deals with consequences of non-compliance.  (See later under “Sanctions”).  

15.62–15.64
This sets up a procedure whereby questions can be addressed to a single expert witness before a trial and answers given in writing.

15.66
This deals with the requirements and procedure for a conference of expert witnesses.

15.67
Relates to the conduct of the hearing with expert witnesses relied upon by more than one party and provides that the Court may make various orders, including an order for a witness to clarify his or her evidence after cross-examination, a requirement that expert witnesses’ evidence be given in the presence of each other, and an order that expert witnesses be called only after all certain factual evidence relevant to the question has been lead.     
  

CONFERENCE OF EXPERTS – DRAFT GUIDELINES
Also attached to this paper are draft guidelines for conferences of experts.  This draft has been prepared for discussion.  The suggestion is that the Court print the final document as a pamphlet for provision to experts.

SANCTIONS AGAINST EXPERTS

There are various sanctions available to the Court where experts breach their obligations to the court.  In the first draft of the new Family Law Rules the costs provisions included a rule headed “costs orders against lawyers and experts” providing for costs orders to be made against experts in appropriate cases.   There were some very strong representations made by professional associations and the latest draft of the costs rules omits the reference to experts.  But the Family Court still has power to make costs orders against non parties, although not mentioned in the costs rules
.  

There are situations where errors or unjustified departure from general practice by an expert may cause parties to incur substantial costs that would otherwise not have been incurred.  It could lead to proceedings that would not otherwise have occurred.  A costs order against another party may be unlikely to be satisfied, whereas the expert may be a person of substance.   

In some recent proceedings a woman made a section 79A application to set aside property orders made by consent because a valuation of her husband’s company by a valuer she engaged showed the company had been worth much more than she and the husband had believed.   The hearing took more than 2 weeks. The wife incurred costs of about $600,000.   Her valuer was found to have made 2 serious errors that grossly overstated the value of the company.  His valuation was not fair or balanced.  The correct value was only slightly more than they had believed when the consent orders were made.  Her application was dismissed.  Perhaps such situations could give rise to an order for costs against the valuer. 

The other sanctions the court can resort to include publication of adverse findings about the expert e.g. W and W, forwarding such findings to a relevant professional body or regulatory body, and in extreme situations, contempt proceedings.   Also contravention proceedings might be taken where the expert has breached a court order.

The draft Family Law Rules 2004 include a specific rule in relation to consequences of non-compliance with the rules by expert witnesses.  Draft rule 15.61 provides:

15.61
Consequences of non-compliance15.61


If an expert witness does not comply with these Rules the court may:


(a)
order the expert to attend court;


(b)
refuse to allow the expert report or any answers to questions to be relied upon; 


(c)
allow the report to be relied on but take the non‑compliance into account when considering the weight to be given to the expert’s evidence; and


(d)
take the non-compliance into account when making orders for:


(i)
an extension or abridgement of a time limit;


(ii)
a stay of the case;


(iii)
interest payable on a sum ordered to be paid; and

(iii) costs.

DRAFT

Part 15.5
Expert evidence15.45
Division 15.5.1
General
15.40 Application of Part 15.5

(1) In this Part 

expert means an independent person who has relevant specialised knowledge based on the person’s training, study or experience, but does not include:

(a) a mediator employed by a Family Court (including under Regulation 8 of the Family Law Regulations); 

(b) an expert who has been appointed by a party for a purpose other than the giving of advice, evidence or the preparation of a report for the case or anticipated case.

expert witness means an expert who has been instructed to give or prepare independent evidence for the purpose of a case.

expert report means a report by an expert witness and includes any supplementary report or notice under rule 15.56(5).

(2) This Part does not apply to evidence from a medical practitioner or other person who has provided or is providing treatment or advice in relation to a party or child where the evidence details only:

(a) the results of any examination made;

(b) a description of any treatment carried out or recommended;

(c) expressions of opinion limited to the reasons for carrying out or recommending treatment and the consequences of treatment.

Note: An example of a person excluded from the requirements in this chapter include a treating doctor or a teacher who is asked to give evidence because of that person’s involvement with a party or a child. 

15.41 Purpose of Part 15.5 

The purpose of this Part is to:

(a) ensure that parties obtain expert evidence only in relation to a significant issue in dispute;

(b) restrict expert evidence to that which is necessary to resolve or determine a case;

(c) require that wherever practicable, expert evidence is given on an issue by a single expert agreed to by the parties or appointed by the court;

(d) avoid unnecessary costs arising from the appointment of more than one expert;

(e) enable a party to apply for permission to tender a report or adduce evidence from an expert witness appointed by that party, where this is necessary in the interests of justice.

Division 15.5.2
Restriction on expert’s evidence
15.42
Restriction on reports and evidence from experts

(1) A party must apply for the court’s permission to tender a report or adduce evidence from an expert witness.15.47
(2) A child’s representative may tender a report or adduce evidence from one expert witness on an issue without the court’s permission.

DRAFT
15.43
Application for permission 


(1)
A party may seek permission to tender a report or adduce evidence from an expert witness by filing an Application in a Case (Form 2).


Note: The court may allow a party to make an oral application see Rule 11.01.




(2) A party seeking permission under sub rule (1) must identify:

(a) whether the party has attempted to agree on the appointment of a    single expert with the other party, and if not, why not;

(b) the name of the proposed expert witness; 
(c) the issue about which the expert’s evidence is to be given;

(d) the field in which the person is an expert;

(e) the expert’s training, study or experience that qualifies the expert as having specialised knowledge on the issue15.48;

(f) whether there is any previous connection between the named expert and the party.



(3) When considering whether to permit a party to tender a report or adduce evidence from an expert witness, the court may take into account: 

(a)  the purpose of this Part (Rule15.41);

(b) the impact of the appointment of an expert on the costs of the case;

(c) the likelihood of such appointment expediting or delaying the case;

(d) the complexity of the issues;

(e) whether the evidence should be given by a single expert rather than by an expert appointed by the party;

(f) whether the expert witness has expertise that is relevant to the issue on which the evidence is to be given; 15.49 and



(g)
whether the expert witness has the experience, expertise and training appropriate to the value, complexity and importance of the case.

(4) If the court grants permission to a party to tender a report or adduce evidence from an expert witness, the permission is limited to the expert named or the field of expertise identified in the order.

Note: Despite an order under this Rule, a party is not entitled to adduce evidence from an expert witness if the expert report has not been disclosed and a copy given to the other party. See Rule 15.55.

Division 15.5.3
Single expert witness
15.44
Order for single expert witness15.7115.64

(1)
The court may on application, or its own initiative order that expert evidence is to be given by a single expert witness, if the court is satisfied that:


(a)
expert evidence is necessary on a particular issue; and


(b)
it is not appropriate for each party to appoint an expert for the issue because:

(i) the nature of the issue in dispute makes the appointment of an expert by each party unwarranted;






DRAFT
(ii) on the information then available the issue falls within a substantially established area of knowledge; or

(iii) it is not necessary for the court to have a range of opinion.

(2) The court may appoint a person as a single expert witness only if the person consents to the appointment.


15.45
Orders the court may make15.66


The court, when appointing a single expert, may:

(a) require the parties to confer for the purpose of agreeing on the person to be appointed as single expert;

(b) order that, if the parties cannot agree on who should be the single expert, the parties give the court a list of:



(i) people who are experts on an issue and who have consented to being appointed as an expert;



(ii)the fee each expert will accept for preparing a report and attending court to give evidence; 15.51
(c) appoint the single expert from the list prepared by the parties or in some other way, 

(d) order that the parties:



(i)
confer for the purpose of preparing an agreed letter of instructions to the expert; and



(ii)
submit a draft letter of instructions for settling by the court;


(e)
 settle the instructions to the expert;

(f)
 determine any issue in dispute between the parties to ensure that clear instructions are given to the expert;



(g)
 authorise and give instructions about any inspection, test or experiment for the purposes of the report;15.52 
15.46
Single expert witness’ fees and expenses



(1) The parties are equally liable to pay a single expert witness’ reasonable fees and expenses incurred in preparing a report.

(2) A single expert witness is not required to do that which the court has appointed the witness to do until the expert’s fees and expenses are paid or secured.

Note   These Rules apply unless the court orders otherwise (see rule 1.12). If there is a dispute about fees, a party or the expert can request the court to determine the dispute (see rule 15.45(f)).

15.47
Single expert witness’ report


(1)
A single expert witness must prepare a report and provide a copy of the report to each party at the same time.


(2)
The applicant must file the report, but does not need to serve it.

15.48
Appointing another expert



(1) If a single expert witness has been appointed in relation to an issue, a party must not adduce evidence from another expert on the same issue without the court’s permission.15.74
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(2) The court may allow a party to adduce evidence from another expert on the same issue if satisfied that:

(a) there is a substantial body of opinion contrary to any opinion given by the single expert witness and that the contrary opinion is or may be material to the determination of the issue;

(b) another expert knows of matters, not known to the first expert, which may be material to the determination of the issue;

(c) there is another special reason. 

15.49
Cross-examination of single expert witness

 (1) A party wanting to cross-examine a single expert witness must advise the expert in writing that the expert is required to attend, not less than 14 days before the date fixed for the trial or hearing.15.70
(2) The court may limit the nature and duration of cross - examination of an expert witness.

Division 15.5.4 Instructions and exchange of expert report

15.50 Application of Division 15.5.4

This Division does not apply to a market appraisal or an opinion as to value obtained by a party for the purposes of a conference under Rule 12.02 (g) or Rule 12.05 (2).

15.51
Instructions to expert witness

(1) A party who instructs an expert to provide an opinion for the purpose of the case or an anticipated case must :

(a) provide written instructions to the expert; 

(b) ensure the expert has an up to date copy of  and has read this Part of these Rules; and

(c) obtain a written report from that expert.


(2) The instructions must include:


(a)
a request for a written report; 


(b)
advice that the report may be used in an anticipated or actual case;


(c)
all relevant information about the issue for which the opinion is sought;


(d)
the description of any matter to be investigated, any experiment to be undertaken or issue to be reported on; and


(e)
full and frank disclosure of information and documents that will help the expert to perform the expert’s function.

15.52
Mandatory exchange of expert report15.49A

(1) 
A party who has obtained an expert report for the purpose of a parenting case, whether before or after the start of the case, must give each other party a copy of the report:

(a) If the report is obtained before the start of the case – 2 days prior to the case assessment conference ;

(b) If the report is obtained after the start of the case – within 7 days after the receipt of the report.
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(2) The party who disclosed an expert report must disclose any supplementary report and any notice amending the report under Rule 15.56 (5).

(3) Where a party has disclosed an expert report any party may seek to tender that report as evidence.

15. 53   Mandatory provision of documents or information

The party who has retained an expert must, if requested, provide to each other party:

(a) a copy of any documents which has been referred to, or prepared by or at the direction of the expert in the course of preparing the report; and

(b) details of any fee or benefit received, or receivable, by the expert or anyone on the expert’s behalf, for the preparation of the report and for services provided, or to be provided, by the expert or by any one on the expert’s behalf in connection with the expert giving evidence for the party in the case. 15.53A
15.54
Provision of information 15.54

(1)
This rule applies if the court is satisfied that:


(a)
a party (the disclosing party) has access to information or documents that are not reasonably available to the other party (the requesting party); and


(b)
the provision of the information or of a copy of a document is necessary to allow an expert witness to carry out the expert’s function properly.15.55
(2) The requesting party may apply for an order that the disclosing party:

(a)  file and serve a document specifying the information in enough detail to allow the expert to properly assess its value and significance;

(b) provide a copy of a document to the expert.

Note   An expert may request the court to make an order under this rule (see rule 15.57).

15.55
Failure to disclose or exchange report  



A party who fails to provide a copy of an experts report to the other party and the child representative (if any) may not use the report or call the expert to give  evidence at a hearing or trial, unless the other party consents or the court orders otherwise.

 Division 15.5.5
Expert’s duties and rights
15.56
Expert Witness- duty to the court


(1)
An expert witness has an overriding duty to help the court with matters that are within the expert’s knowledge and capability.


(2)
The duty to the court prevails over the obligation of the expert witness to the person instructing the expert or paying the expert’s fees and expenses.


(3)
The expert witness has a duty to:



(a)
 assist the court to determine an issue;


(b)
 provide an opinion which is independent and impartial;15.56

(c)
give an objective and unbiased opinion on matters that are within the expert’s knowledge and capability;


(d)
 conduct the expert’s functions in a timely way;
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(e) when attending a conference of experts —  avoid acting on an instruction or request to withhold or avoid agreement;  

(f) consider all material facts, including those that may detract from the expert’s opinion;15.57  

(g) tell the court :

(h)  if the expert believes that the report prepared by the expert is:



(A)based on incomplete research or inaccurate or incomplete information; 

(B) is incomplete or may be inaccurate, for any reason; and



(i)      produce a written report that complies with Rules 15.59 and 15.60.


(4)
The expert witness’ duty to the court arises when the expert:


(a)
receives instructions under rule 15.51; or


(b)
is informed by a party that the expert may be called to give evidence in a case. 

(5) An expert witness who changes an opinion after the preparation of a report must give written notice to that effect to:

(a) if appointed by a party - the instructing party;

(b) if appointed by the court – to the court and each of the parties.

(6) A notice under subrule (5) is taken to be part of the expert witness’ report.

15.57
Expert witness - right to seek orders15.59

(1)
A single expert witness may, by written request to the court, seek a procedural order to assist in carrying out the expert’s function.

Note   The written request may be by letter and may, for example:

(a)
ask for clarification of instructions;

(b)
relate to the questions mentioned in Division 15.5.5; or

(c)
relate to a dispute about fees.


(2)  The written request must :



(a)comply with Rule 24.01(1);


(b) set out the procedural orders sought and the reason the orders are sought.



(3)  The expert witness must provide a copy of the request to all parties.

       (4)
  The court may determine the request in chambers unless:


(a)
a party within 7 days of being served with the request makes a written objection to the request being determined in chambers; or


(b)
the court decides that an oral hearing is necessary.15.60
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15.58 Expert witness’ evidence in chief

(1) An expert witnesses’ evidence in chief comprises the expert report, any amendments to that report under Rule 15.56(5) and any answers to questions under Rule 15.63. 

(2) An expert witness has the same protection and immunity in relation to the contents of a report disclosed as required by these Rules or an order as the expert could claim if the contents of the report were given by the expert orally at a hearing or trial.15.62

15.59
Form of Expert report


(1)
An expert report must:

(a) be addressed to the court and the party instructing the expert;

(b) have attached to it the instructions given to the expert and a list of any  documents relied upon in preparing  the report; and

(c) 
be verified by an affidavit of the expert.


(2)
The affidavit verifying the expert report must state:



‘I have made all the inquiries that I believe are necessary and appropriate and to my knowledge there have not been any relevant matters omitted from this report, except as otherwise specifically stated in the report.



I believe that the facts within my knowledge that have been stated in this report are true.



The opinions I have expressed in this report are independent and impartial.



I have read and understand Part 15.5 of the Family Law Rules and have used my best endeavours to comply with them.


I have complied with the requirements of the following professional codes of conduct or protocol, being (state the name of the code or protocol).



I understand my duty to the court and I have complied with it and will continue to do so.’

15.60
Contents of expert report15.63


An expert witness’ report must:


(a)
be reasoned; 


(b)
include a statement about the methodology used in the production of the report; and


(c)
state the facts supporting the expert’s conclusions, including:


(i)
the expert’s qualifications;


(ii)
the literature or other material used in making the report;


(iii)
the relevant facts, matters and assumptions on which the opinions in the report are based;


(iv)
a clear statement about the facts in the report that are within the expert’s knowledge;


(v)
details about any tests, experiments, examinations or investigations relied on by the expert and, if they were carried out by another person, details of that person’s qualifications and experience;


(vi)
if there is a range of opinion on the matters dealt with in the report — a summary of the range of opinion and the basis for the expert’s opinion;


(vii)
a summary of the conclusions reached; and
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(viii)
if necessary, a disclosure that:


(A)
a particular question or issue falls outside the expert’s expertise;

(B) the report may be incomplete or inaccurate without some qualification and the details of any qualification;

(C) the expert’s opinion is not a concluded opinion because further research or data is required or any other reason.

15.61
Consequences of non-compliance15.61


If an expert witness does not comply with these Rules the court may:


(a)
order the expert to attend court;


(b)
refuse to allow the expert report or any answers to questions to be relied upon; 


(c)
allow the report to be relied on but take the non‑compliance into account when considering the weight to be given to the expert’s evidence; and


(d)
take the non-compliance into account when making orders for:


(i)
an extension or abridgement of a time limit;


(ii)
a stay of the case;


(iii)
interest payable on a sum ordered to be paid; and


(iv)
costs.

Note   For the court’s power to order costs, see subsection 117 (2) of the Act .
Division 15.5.6
Questions to single expert witness15.75
15.62
Questions to single expert witness


(1)
A party may ask an expert witness questions about the expert report prior to a trial or hearing 
(2)
The questions for the expert witness must:

(a)  be in writing and put only once, no later than 21 days after party receives a copy of the report;

(b) only be for the purpose of clarifying the expert report; and

(c) not be vexatious or oppressive, or require the expert to undertake an unreasonable amount of work to answer.

(3) The party must give a copy of any questions to each other party.

15.63
Expert witness’ answers


(1)
An expert must answer any questions received under rule 15.62 within 21 days after receiving the questions.


(2)
An answer to a question:


(a)
must specifically refer to the question; and


(b)
must:


(i)
answer the substance of the question; or


(ii)
object to answering the question.


(3)
If the expert witness objects to answering a question or is unable to answer a question, the expert must state the reason for the objection or failure to answer in the document containing the written answers.


(4)
The expert witness’ answers:

(a) must be   

(i) attached to an affidavit which complies with rule 15.59 (2) ;

(ii) sent by the expert to all parties at the same time;

(iii) filed by the party asking the questions; and

(b)  are taken to be part of the expert report.15.76
15.64
Expert witness’ costs for answers



The expert’s reasonable fees and expenses incurred in answering any questions are to be paid by the party asking the questions.

Note: The court may order otherwise see rule 1.12.

Division 15.5.7
Evidence from 2 or more expert witnesses 15.77
15.65
Application of Division 15.5.6



This Division applies if 2 or more parties intend to tender an expert report or adduce evidence from an expert witness about the same, or a similar, question.

15.66
Conference of expert witnesses15.78
(1) In a case to which this Division applies, the parties must:

(a) arrange for the expert witnesses to confer at least 14 days before the pre‑trial conference; and

(b) give to the expert witness instructed  by them,  a copy Schedule 5 of these Rules “Expert’s Conferences - Guidelines for expert witnesses and those instructing them in the Family Court”.

(2) The court may, in relation to the conference, order:

(a) which experts are to attend;

(b) where and when it is to occur;

(c) which issues the experts must discuss ;

(d) the questions to be answered by the experts;

(e)  the documents to be given to the experts, including 

(i) Part 15.5 of these Rules;

(ii) relevant affidavits ;

(iii) a joint statement of the assumptions to be relied upon by the  experts during the conference including any competing assumptions;

(iv) all expert reports already exchanged between the parties .



(3)
At the conference of experts, the experts must:


(a)
identify the issues that are agreed and not agreed;


(b)
if practicable, reach agreement on an issue;


(c)
identify the reason for disagreement on any issue;


(d)
identify what action (if any) may be taken to resolve any outstanding issues; and


(e)
prepare a joint statement specifying the matters mentioned in paragraphs (a) to (d) and deliver a copy of the statement to each party.

(4)Where expert’s reach agreement on an issue, the agreement does not bind the parties unless the parties expressly agree to be bound by it.
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(5) The joint statement may be tendered by consent as evidence of matters agreed and to identify the issues on which evidence will be called. 

15.67
Conduct of trial with expert witnesses 



At a trial, the court may order:


(a)
an expert witness to clarify the expert’s evidence after cross-examination;


(b)
the expert witnesses to give evidence only after all or certain factual evidence relevant to the question has been led;


(c)
each party intending to call an expert witness to close that party’s case, subject only to adducing the evidence of the expert;


(d)
each expert witness to be sworn and available to give evidence in the presence of each other;15.80

(e)
each expert witness to give evidence about the opinion given by another expert; or


(f)
cross-examination, or re-examination, of the expert witness to be conducted:


(i)
by completing the cross-examination or re‑examination of an expert before another expert; or


(ii)
by putting to each expert witness, in turn, each question relevant to one subject or issue at a time, until the cross-examination or re-examination of all the witnesses is completed.

15.45 See Family Court of Australia Discussion Paper: “ The Changing face of the Expert Witness” April 2002; UCPR(Q) draft experts Rules; PD 56A SA Supreme Court Practice Direction “Guidelines for Expert witnesses in the Supreme Court of South Australia”; “The English High Court and Expert Evidence” a paper delivered by the Right Honourable Lord Justice May to the Supreme Court of NSW 2003 Annual Conference; “Commentary or Paper The English High Court and Expert Evidence” by Justice HD Sperling;  .

15.47 cf. CPR (UK) r 35.4.

15.48 cf. CPR (UK) r 35.4 (2); UCPR (Q) 423.

15.49 cf. CPR (UK) r 35.1.

15.71 cf. CPR (UK) r 35.7; Qld UCPR draft experts rules.

15.64 cf. FLR O 30A Division 3; UCPR (Q) rr 424 – 430; FCR O 34, UCPR(Q) draft experts rules R.9
15.66 cf. CPR (UK) r 35.7 (3).

15.51 cf. UCPR (Q) r 425 (3).

15.52 cf. FLR O30A rr 3(1), (3) which excludes “other than a testing procedure for the purposes of section 69W of the Act”; UCPR (Q) r 425 (1) (d).

15.74 cf. FLR O 30A r 7; NSW Code r 39.5 and 39.6; UCPR (Q) r 429.

15.70 cf. FLR O 30A r 5, 6; UCPR (Q) rr 427, 428.

15.49A UCPC (Qld)rr 547 – 550; Seafarers Rehabilitation And Compensation Act 1992 ss 67 – 70,83 - 85

15.53A cf. PD 56A SA Supreme Court Practice Direction “Guidelines for Expert witnesses in the Supreme Court of South Australia”

15.54 cf. CPR (UK) r 35.9.

15.55 Refer to Family Court of Australia Discussion Paper: the Changing face of the Expert April 2002p. 29.

15.56 cf NSW PN 121 at 15.

15.57 cf. CPR (UK) 35.3; 35 PD001.

15.59 cf. CPR (UK) r 35.14.

15.60 cf. CPR (UK) r 35.14 (3).

15.62 cf UCPR(Q) draft experts rules R 17

15.63 cf. Parag. 2.2 of PD 2/2003.

15.61 cf. Eng. draft Code of Guidance for Experts (Annexure F to Family Court of Australia Discussion Paper: the Changing face of the Expert April 2002).

15.75 cf. CPR (UK) r 35.6.

15.76 cf. CPR (UK) r 35.6 (3); CPR(UK) r 22.3.

15.77 cf. FLR O 30A, Division 5; CPR (Q) 423(4).

15.78 cf. CPR (UK) r 35.12; NSW SCR O 36 rr 13C, 13CA;.

15.80 cf. FLR O 30A r 9(2), para 7 of PD 2/2003.
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Conference of experts - Guidelines for Expert Witnesses and those instructing them in proceedings in the Family Court of Australia

These guidelines are intended to facilitate compliance with the provisions of Part 15.5 of the Family Law Rules and should be read in conjunction with those rules.

Division 15.5.7 provides that if 2 or more parties intend to tender an expert report or adduce evidence from an expert witness about the same, or a similar, question, the parties must.

(c) arrange for the expert witnesses to confer at least 14 days before the pre‑trial conference; and

(d) give to the expert witness instructed  by them,  a copy of this brochure.

EXPERT’S CONFERENCE

1.2. The objectives of  a conference of experts include :

(a) The just, quick and cost effective disposal of the case;

(b) The identification and narrowing of issues. 

(c) To shorten the trial and enhance the prospects of settlement.

(d) Identifying the issues for determination.

(e) Requiring experts to reach a conclusion on the evidence. (The joint statement may be used in cross-examination of an expert at the trial.)

(f) Avoiding or reducing the need for experts to attend court to give evidence.

Preparation for a conference

1.3. Separate conferences may be required between experts in different specialities in relation to different issues arising in the case.

1.4. Rule 15.66 (3) provides that the court may, in relation to the conference, order:

(a) which experts are to attend;

(b) where and when it is to occur;

(c) which issues the experts must discuss ;

(d) the questions to be answered by the experts;

(e)  the documents to be given to the experts, including

(i) Part 15.5 of these Rules;

(ii) relevant affidavits ;

(iii) a joint statement of the assumptions to be relied upon by the  experts during the conference including any competing assumptions;

(iv) all expert reports already exchanged between the parties .

1.5. Any  questions to be answered by the experts at a conference should be:

(a)  those specified by the Court or  agreed by the parties and any other question which any party wishes to submit for consideration;

(b) framed to resolve an issue or issues in the case.  If possible, questions should be capable of being answered Yes or No, or (if not) by a very brief response.
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1.6 The documents referred to in paragraph 1.3 and any others agreed to by the parties should be provided to the experts at least 7 days prior to the conference. 

Convening a conference

1.7 If the Court has not fixed a place and date for the conference, the parties should fix a mutually convenient date, time and place for it.  

1.8 The experts should be given a reasonable opportunity to prepare for the conference by ensuring that the experts have:  

1.8.1 An opportunity to seek clarification from the instructing lawyers or the Court concerning any question put to them; and  

1.8.2 Access to any additional materials which the parties are able to provide and which the experts consider to be relevant.

1.9   The conference should not normally take place until at least 14 days after the experts have received the pre-reading material. 

The role of experts at a conference

1.10 The experts should respond individually to the questions asked based on the witness statements stating the assumptions made, including  the opinions based on any alternative assumptions.

1.11 The experts may specify in the joint statement other questions which they believe  would be useful for them to consider.

1.12 If an expert has a contrary view the expert should express it.

1.13 The experts should accept as fact the matters stated in witness statements or assumptions submitted to them. It is not their role to decide any disputed question of fact or the credibility of any witness. Where there are competing assumptions, alternative answers may have to be provided to a question or questions, specifying which of the assumptions are adopted for each answer.

Conduct of the conference

1.14 The conference should be conducted in a manner which is flexible, free from undue complexity and  fair to all parties.

1.15 The  experts may appoint one of their number as a chairperson. If one of them so requests and the parties agree or the Court orders, some other person may be appointed to act as chairperson.

1.16 Secretarial or administrative assistance should be provided by the parties if  requested by the experts.
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1.17 If the experts agree, one of them or a secretarial assistant may be appointed to make a note at the conference of matters agreed, matters not agreed and reasons for disagreement.

1.18 The conference may be adjourned and reconvened as necessary.
1.19 Rule 15.66 (3)  provides that  at the conference of experts, the experts must:


(a)
identify the issues that are agreed and not agreed;


(b)
if practicable, reach agreement on an issue;


(c)
identify the reason for disagreement on any issue;


(d)
identify what action (if any) may be taken to resolve any outstanding issues; and


(e)
prepare a joint statement specifying the matters mentioned in paragraphs (a) to (d) and deliver a copy of the statement to each party.

Joint statement

1.20 The joint statement required by rule 15.66 (3) (e) should:

(a)  be written by the experts ;

(b)   be signed by all participating experts immediately at the conclusion of the conference and, otherwise, as soon as practicable thereafter.

1.21 The participating experts should not seek advice or guidance from the parties or their lawyers prior to signing the joint statement.

1.22 Rule 15.66 (4) provides that where expert’s reach agreement on an issue, the agreement does not bind the parties unless the parties expressly agree to be bound by it.

1.22 Rule 15.66 (5) provides that the joint statement may be tendered by consent as evidence of matters agreed and to identify the issues on which evidence will be called.

Role of lawyers

1.23 Lawyers attending a conference by order of the Court or who are approached for advice by a participating expert should respond jointly and not individually, unless authorised to do so by the lawyers for all other parties with an interest in the conference.

1.24 Advice may be provided by:

1.24.1 Responding to any questions in relation to the legal process applicable to the case.

1.24.2 Identifying relevant documents.

1.24.3 Providing further materials on request.

1.24.4 Correcting any misapprehensions of fact or any misunderstanding concerning the conference process.
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