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FAMILY LAW RULES 2004 

CHAPTER 19 – COSTS IN THE FAMILY COURT OF AUSTRALIA

INTRODUCTION

The Family Court of Australia has, since its establishment, maintained a role in the regulation of costs of cases started in the Court both on a party/party and lawyer/client basis. The quantum of costs has been determined by reference to an itemised scale of fees or in the case of  lawyer/client costs by any Costs Agreement. 

The costs scales are updated on a regular basis generally in accordance with recommendations of the Federal Costs Advisory Committee (FCAC). In those cases where lawyers and clients have entered into costs agreements, the Court has retained the role of determining whether such agreements are fair and reasonable
.

The taxation of costs process has, unlike other federal jurisdictions, been available for lawyer and client costs as well as party and party costs.
 

Various reports to government
 queried the appropriateness of the existing systems of regulation of costs and recommended :

· The abolition of existing fee scales in federal courts subject to the establishment of certain pre-conditions
 including enhanced consumer information and adequate complaint mechanisms for clients of lawyers;

· The review of fee scales applicable in federal courts to develop a simpler structure and more accurate charging rates; and

· The introduction of event-based fee scales in all federal jurisdictions.

Since early 2001 there has been considerable discussion within the Court and in consultation with State and Territory Professional and Regulatory bodies and the profession  about the possible options for the regulation of costs of case started in the Court.  There have been a number of reports published.
 

In 2002 a Costs Committee of Justice Mullane, Registrar Dittman and Deputy Registrar Pendergast of the Brisbane Registry prepared a report 
 for the purposes of consultation on the approach to be adopted by the Rules Revision Committee in the revised rules. Their report was published with the consultation version of chapter 19 in February 2003. The submissions received throughout the whole consultation process have without fail shown a very high level of disagreement amongst the stakeholders on the approach to be adopted.

The National Profession Project, which is implemented  through the Standing Committee of Attorneys General (SCAG) has announced an agreement on ‘National Practice’ and all Australian States and Territories have given a commitment to reform laws, regulations and practices necessary to fully implement a national legal services market.  Under this agreement rules applying to a number of legal practice issues including the relationship with clients in matters like costs agreements and complaint procedures will be standardised.   SCAG has published model rules in relation to costs, and a number of the recommendations of that committee have been adopted in Chapter 19 of the revised rules.

At the Judges meeting in 2003 a subcommittee was appointed to undertake the onerous task of reviewing all of the material and make recommendations to the Judges on the approach to take in the Revised Rules. This subcommittee comprised Justices Boland, Mullane, Le Poer Trench and Judicial Registrar Loughnan. The committee has reported and the report is available.

The 3 main issues have been whether the court should  

· Move to an event based scale
· Retain  control over lawyer and client costs
· Retain a costs dispute process 

EVENT BASED SCALE

In ALRC Report No 89 it was recommended that event-based fee scales be introduced in all Federal Jurisdictions.  The Attorney-General's Department supported the concept however the Law Council opposed it for a number of reasons including the methodology of determining the events and the amounts to be attributed to them. The Attorney-General's Department commissioned a Review of Scales of Legal Professional Fees in Federal Jurisdictions and the Williams Report as it is know was published in March 1998. This report was severely criticised as not reflecting market rates and this was accepted by the Attorney General’s Department. Consideration was given to the appointment of consultants through the FCAC, but  the matter has proceeded no further.

One of the reasons given by the profession for endorsing the itemised scale is the opportunity it provides for benchmarking.
In the revised rules the itemised scale of costs has been retained.

Criticisms of the current scale include

· It is complex and outdated;

· It has not kept up with changes in practitioners’ work practices, particularly in the area of Information Technology;

· It provides no guide to litigants of the total amount of costs that they will be required to pay at certain stages of a case or that they might be ordered to meet in the event that a party and party costs order is made against them. 

These criticisms have been addressed in the revised rules in 2 ways:

· by the retention in the rules of the requirement that lawyers keep their client informed about costs at each stage ,

·  by the retention in the rules of the requirement that there be an exchange between the parties of the notices about costs ;

· by the inclusion of a rule which provides that when an offer of settlement is made the client must be told the amount of the costs so they can work out what the net result for them would be if the offer is accepted;

· the language in the scale has been modernised and the items have been simplified. 
LAWYER AND CLIENT COSTS

The court’s options with respect to the issue of Lawyer and client costs are:

· Maintain the current system 

· Maintain jurisdiction of both lawyer/client and party/party bills but change the method of assessment from the current taxation by Court officer system;  or

· Have no role in lawyer/client cost disputes

The Court was concerned that whatever system was adopted it had to be satisfied that there be:

(a)
adequate supervision of charging for work done by lawyers in the Court;

(b)
appropriate standards for costs agreements for such work;

(c)
requirements for costs information to be provided by lawyers to clients at various stages of proceedings;

(d)
avoidance of charging by lawyers for costs improperly or negligently incurred; and

(e) Appropriate procedures for determining disputes about costs;

(f) as much as possible, so far as the courts clients were involved , a uniform national approach to issues.

In the paper by Deputy Registrar Pendergast
, she suggested that the benefit of the current approach is that the regulation of both lawyer/client and party/party taxations is in line with the Court’s client service focus and with the Court’s priority of achieving a uniform national service. 

The Family Law Section recommended the court adopt the New South Wales cost assessment system because it , allied with the requirement for full disclosure of fees at the outset, has dramatically reduced the number of lawyer and client costs disputes. 

However at least the following criticisms have been levelled at that process of costs assessment:

· The procedures adopted by costs assessors vary. For example, some assessors convene Directions Hearings when there seems to be no legislative power to make this order.

· Parties to the assessment have no right to appear and argue their case: the assessment is conducted on the papers

· Lack of agreement guidance on cost assessors - Necessary qualifications, professional standards, supervision 

· Costs assessors who are otherwise professional costs assessors may be in the position where they are assessing the bill of a lawyer who, in other matters, is their client.

In the Boland committee  report on costs it says :

1. We made enquiries of one firm of costing experts in NSW and discovered that all is not perfect in relation to the quantification of costs.  On the plus side the rates allowed are generally more in line with the reality of the modern practice of law (higher) and assessments are normally made in a timely fashion.  On the other hand there are inconsistencies between the members of a panel that meet only once a year, errors of fact and procedure are made, and mistakes are bureaucratic and expensive to fix (in the first instance a review by two Assessors and then application to the Supreme Court on a point of law or fact or leave to appeal to the Court of Appeal).

2. In our view the time is coming when the Family Court should leave these areas, but that time has not arrived.  Those who work closely in what is said to be the best of the State systems say that it has a number of flaws.  There is as yet not national scheme of legal practice and/or disclosure rules.  The scheme adopted by the FMS (ie having no involvement in lawyer and own client costs) has attracted judicial criticism by the Supreme Court of the ACT.  There are features of other systems that have much to recommend them, but until the Court can hand over responsibility for the quantification of costs and costs disputes to a system that provides a timely and principled mechanism for dealing with those matters and proper protection for litigants we recommend the Court retain its existing function.  We are advised that there are discussions about a common system of assessment for party and party costs for the other federal courts.  We recommend further investigation should be carried out by the Family Court of Australia of such proposal.

RECOMMENDATIONS OF BOLAND SUB COMMITTEE ON COSTS

3. The sub-committee recommends that for the present time the Court retain:

· Its role in regulating costs both lawyer and own client costs and party and party costs;

· Its function in taxing costs;

· In determining issues in relation to costs agreements.

4. The sub-committee recommends the retention of a scale of costs, but advocates when resources permit that an event based scale or simplified scale with a realistic hourly rate be substituted for the present scale. 

5. The sub-committee supports the inclusion in Chapter 19 of a preliminary taxation “on the papers” as envisaged in the draft rules. 

6. That the Court re-examine its role in lawyer/client costs when national uniform disclosure rules for the legal profession are a reality.

7. When uniform disclosure rules apply the Court give serious consideration to lawyer and own client disputes being resolved, not by the Court, but by costs assessors on a user pay basis.  The Court to retain responsibility for the administration of the cost assessment scheme.  

8. That the sub-committee’s recommendations as to changes to the draft rules be implemented if approved by the Judges.  Issues of principle on which the sub-committee present no decided view, be brought to the attention of Judges at the meeting to be held on 28 November, 2003.

OVERVIEW OF COSTS DISPUTE PROCESS

Action
Time limit

If a client receives an account that claims a lump sum and wants to dispute the account, they must ask the lawyer for an itemised costs account 


within 28 days of receiving the account.

The lawyer must serve the itemised costs account
within 28 days of receiving such a request

The client must inform the lawyer of the dispute in relation to the itemised costs account by serving a Notice Disputing Costs (Form 15) on the lawyer (Rule 19.23).  

This Notice (as does the existing Form 57) requires the client to specify the item to which objections is taken, set out the reason for the objection and the amount offered for it.


Within 28 days of receiving the itemised costs account  

The parties must attempt to resolve the dispute including where appropriated submitting the dispute to a costs assessor (Rule 19.24). 


Period of 42 days allowed

If the dispute is not resolved, either party can ask the Court to rule on the dispute by filing the Form 15 and the itemised costs account (Rule 19.24).
Not later than 42 days after the date of service of the Form 15 

When the Form 15 and the itemised costs account are filed the Court will fix a date for:

· a settlement conference; 

· a preliminary assessment; or

· an assessment hearing (see Rule 19.26).

This will ordinarily be a settlement conference.
Date allocated before Registrar will be within 21 days of filing of the form 15

At a settlement conference the Registrar must:

· give the parties an opportunity to agree about the amount for which a costs assessment order should be issued; or

· identify the issues in dispute.

If the dispute is not settled the Registrar will make procedural orders for the management of the costs dispute (Rule 19.28).

Both parties must attend a settlement conference. 

The settlement conference will be the same as the existing Pre-Taxation Conferences which have proved very useful under the current rules.


Date fixed by the Court

Preliminary assessment 

The parties do not attend.

· The Registrar calculates the amount (the preliminary assessment amount) for which, if the costs were to be assessed, the costs assessment order would be likely to be made. 

· The parties are notified of the preliminary assessment amount. 

· Either of them may object by lodging a written notice of objection and paying into the Court 5 per cent of the total amount objected to 

· The costs dispute will then be listed for an assessment hearing.

· If neither party objects to the preliminary assessment amount, the Registrar will make a cost assessment order for the amount of the preliminary assessment amount.

The Federal Court has a similar process. In 1999, the New South Wales District Registry of the Federal Court advised that its statistics show:

· Giving estimates has virtually eliminated traditional taxations;

· Time spent conducting taxations has reduced considerably;

· Estimates are routinely given;

· Provisional taxations are rarely undertaken.

· Objections are rarely made to estimates;

· If objection is made it is regularly referred to a mediation conference where most disputes are resolved;

· Only 20% of objections made after an estimate and mediation proceed to taxation.


Date fixed by the Court

· within 21 days after receiving notice of the preliminary assessment (see rule 19. 30).

Assessment hearing

Same as existing taxation hearing


Date fixed by court 



OVERVIEW OF CHAPTER 19

Part 1 General

Retains existing requirements as to disclosure to clients in relation to costs at various court events and expands on this requirement of disclosure in certain situations.  A number of the provisions were inserted based on recommendations in the SCAG report.

Part 2 Security for costs

Not intended to change the substantive law. Like a number of provisions in the revised rules it has been inserted for education and to ensure that parties are aware of the factors the court will take into account in these applications.

Part 3 Costs orders

Not intended to change the substantive law. Like a number of provisions in the revised rules it has been inserted for education and to ensure that parties are aware of the factors the court will take into account in these applications.

Rule 19.10 has been criticised by FLS but it does no more than set out the existing law.

Part 4 Lawyer and client costs

Expands existing provisions about costs agreements. Inserted to aim for uniformity in this area in a national court. Provisions adopted are those applicable in most State jurisdictions.

Part 5 Calculation of costs

Sets out the basis for charging.

Part 6 Dispute process

See table above

Part 7 Specific Costs matters

As in the existing rules this Part sets out a miscellany of provisions guiding registrars in assessing the reasonableness of certain charges.

Part 8 Review of assessment

This process is the same as the current rules

Scale of costs 

Modernised language

Amounts chargeable are calculated slightly differently but apart from photocopying are not reduced.

Deputy Registrar Lesleigh Mayes

Family Court of Australia 

Brisbane Registry

4.11.03

Schedule 3
Itemised scale of costs
(rule 19.18)

Note   The amounts in this Schedule are inclusive of GST.

Part 1
Fees for lawyer’s work done
Item
Matter for which charge is made
Charge

101
Drafting documents (other than letters)
$      14.10 per 100 words*

102
Producing documents in printed form (other than letters)
$      4.85 per 100 words*

103
Drafting and producing letters (including fax or e‑mail transmissions)
$      16.20 per 100 words*

104
Reading documents 
$    6.60  per 100 words*

105
Scanning of documents (where reading is not necessary)
$   2.65 per 100 words*

106
Photocopy or other reproduction of a document
  20 cents per page

107
Time reasonably spent by a lawyer on work requiring the skill of a lawyer (except work to which any other item in this Part applies)
$  165   per hour

108
Time reasonably spent by a lawyer, or by a clerk of a lawyer, on work (except work to which any other item in this Part applies)
$   107.30  per hour

* If more than 3000 words such other amount allowed in the discretion of the Registrar.

Part 2
Fees for counsel’s work done
Item
Matter for which charge is made
Charge

201
Chamber work (including preparing or settling any necessary document, opinion, advice or evidence, and any reading fee (if allowed))
$190–$270 per hour

202
Conferences (including court appointed conferences), if necessary
$190–$270 per hour

203
Short attendances (for example, procedural hearings, interim or procedural hearings, summary hearings taking less than 3 hours)
$170–$795

204
Short defended hearings (taking at least 3 hours but not more than 1 day)
$580–$1 340

205
Other defended hearings
$1 340–$1 970 per day

206
Reserved judgment
$190–$270 per hour

Part 3
Basic composite amount for undefended divorce
Item
Matter for which charge is made
Charge

301
If the lawyer employed another lawyer to attend at court for the applicant and there is a child of the marriage under 18 years old
$720

302
If the lawyer employed another lawyer to attend at court for the applicant and there is no child of the marriage under 18 years old
$535

303
If the lawyer did not employ another lawyer to attend at court for the applicant and there is a child of the marriage under 18 years old
$675

304
If the lawyer did not employ another lawyer to attend at court for the applicant and there is no child of the marriage under 18 years old
$505

305
If the lawyer did not attend at court for the hearing pursuant to s 98A of the Act. 
$435



Part 4
Basic composite amount for application for Enforcement Warrant 
Item
Matter for which charge is made
Charge

401
An Enforcement Warrant under rule 20.16
$ 435

402
A Third Party Debt Notice under rule 20.32
$ 435

� Weiss v Barker Gosling(No 1) (1993) 16 Fam LR 728


� Paper “Taxation of Lawyer/Client Costs: Some Alternatives” by Deputy Registrar Pendergast, July 2001, p.5.


� Report of the Access to Justice Advisory Committee "Access to Justice - an Action Plan", Commonwealth of Australia: 1994; the Justice Statement Attorney-General's Department May 1995;  Attorney-General's Department, Report of the Review of Scales of Legal Professional Fees in Federal Jurisdictions, March 1998;  an ALRC Report No 89 - Managing Justice, a Review of the Federal Civil Justice System.  Annexure A incorporates a summary of the salient features of these reports.


� Para 5.6, Access to Justice – An Action Plan page 150


� "Regulation of Costs in the Family Court of Australia - A Discussion Paper" by Registrar Dittman, 27 August 2001. "Taxation of Lawyer/Client Costs:  Some Alternatives by Deputy Registrar Pendergast - Paper delivered at the Family Court's National Conference July 2001


� Developing an approach to costs


�"Taxation of Lawyer/Client Costs:  Some Alternatives by Deputy Registrar Pendergast - Paper delivered at the Family Court's National Conference July 2001
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