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Contravention applications in children’s matters
The Federal Magistrates Court cannot automatically enforce a parenting order if a party breaches the order. So what happens when one party believes the other party is breaching an order?
The person alleging that a breach occurred has to file a contravention application with the court. This person is the applicant. 
The person who is alleged to have breached the order is the respondent.

Before filing a contravention application, the applicant should:

1. Exhaust all other options. These options include speaking or writing to the other party and/or attending family counselling or mediation. Speaking directly to the other party may be inappropriate, however, if there has been family violence or threats of violence. 

2. Consider obtaining legal advice about the alleged breach. Even if the applicant chooses to self-represent (that is, not to be legally represented), he/she will find that a lawyer can provide helpful advice about preparing a contravention application and presenting the case before the court.  Legal advice can be obtained from a legal aid office, community legal centre or private law firm.
Resolving disputes through family counselling or mediation 

Before hearing the case, the court usually refers the parties to family counselling or mediation. Known as primary dispute resolution, this approach is cheaper, faster and less formal than going to court to resolve a dispute.

A family counsellor or mediator may be able to help the parties reach agreement without needing a court hearing. 

1. If the parties reach agreement during family counselling or mediation, then the counsellor or mediator helps the parties draft the new agreement. The parties then need to file that agreement with the court as a consent order. 

2. If parties do not reach agreement through family counselling or mediation, then either party can file a contravention application.

Either party can access family counselling or mediation before filing a contravention application with the court.

For a list of family counselling or mediation services in your local area:

· visit the Federal Magistrates Court website www.fms.gov.au or 

· phone 1300 367 110 (toll free). 

Filing a contravention application
The applicant or his/her lawyer needs to:

1. Complete:

· an application: contravention of child order
· an affidavit by the applicant, setting out the facts of the contravention.

Copies of the two forms are available from the court registry and on the website www.fms.gov.au. ALL documents must be headed Federal Magistrates Court of Australia. 

2. File the documents either by personal delivery or post with the court. 


· 
· 

Filling in the application


The application is broken into parts A–D. ALL parts of the application form must be completed (typed or handwritten). Any handwriting must be clear and neat. 

The applicant or his/her lawyer must remember to:





1. Provide the full name of the respondent and his/her address for service (notice to respondent)

2. Provide the applicant’s full name and an address to which documents can be sent to the applicant (called the ‘address for service’) (part A). 

3. If the applicant does not have a lawyer, insert ‘self-represented’ in the box for the applicant’s lawyer (part A). 

4. Attach a copy of the order alleged to have been breached. If the applicant does not have a copy, then insert the date of the order and the name and location of the court that made the order (for example, 24 July 2003, Federal Magistrates Court of Australia at Brisbane), along with the order alleged to have been breached (part B).
5.
If the order was made in another court, then it is compulsory to obtain a copy and file it with the Federal Magistrates Court (part B).
5. 
6. Outline the details of each and every breach, including the date, time and place (part C). THIS INFORMATION MUST BE PROVIDED. Do not write ‘see affidavit’ or a general statement such as ‘the father doesn’t let me see the children’. (For extra space, the applicant may attach extra pages to the application.)
Example 1

The Federal Magistrates Court made the following orders on 15 September 2003:

(a) That the mother have contact with the children from 5.00 pm Friday until 6.00 pm Sunday each week.
(b) That the mother collect the children from, and return them to, the father’s home at the start and conclusion of contact.

On Friday 3 October 2003, the mother tried to collect the children at 5.00 pm. The father refused to allow the mother to have contact with the children.

If the mother wishes to file a contravention application, then she needs to:

· Write/type on part C of the application ‘At 5.00 pm on Friday 3 October 2003, the respondent refused to allow the applicant to have contact with the children, in breach of paragraph 1 of the order made 15 September July 2003’.

The mother would be the applicant and the father would be the respondent.

Example 2

Instead of the scenario in example 1, the mother had contact with the children from 5.00 pm on Friday 3 October 2003 but did not return the children to the father’s home until 11.00 pm on Sunday 5 October 2003. If the husband wishes to file a contravention application, then he needs to:

· Write/type on part C of the application ‘On Sunday 5 October 2003, the respondent returned the children 6 hours late at the conclusion of contact, in breach of paragraph 1 of the order made 15 September 2003’.

The father would be the applicant and the mother would be the respondent.




1. 
2. 











For part D, the applicant must swear on an oath or make a promise (‘affirm’) in the presence of a qualified witness (for example, a justice of the peace, a solicitor or a senior member of the police force) that the facts are true and correct. 
Preparing an affidavit 




· 
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The applicant must prepare an affidavit, in addition to the application. An affidavit is the main way of presenting evidence (the facts of the case) to the court. 

The affidavit should cover the facts of the alleged breach. It should not detail past events that are not relevant to the current case. 
Parties must remember the following points when preparing an affidavit. 

· The affidavit should be prepared in short, numbered paragraphs.

· The contents of the affidavit must be within the direct knowledge of the person making the affidavit. They must not include information told to the person by a third party (called ‘hearsay’).

· The contents must be true and correct.

· The contents must be relevant to the dispute.

The person making the affidavit must swear on an oath or affirm the contents of the affidavit in the presence of a qualified witness. The person and the qualified witness must sign each page of the affidavit, preferably at the foot of the page. 

Each witness for the applicant or the respondent should prepare a separate affidavit. The court will not consider a statutory declaration prepared by a witness or a witness statement attached to the applicant’s or respondent’s affidavit.
Filing the documents 
Once the contravention application and affidavit are complete and signed, the applicant or his/her lawyer needs to file (either by personal delivery or post) the original documents plus a minimum of two copies with the court registry. If a child representative is involved in the case, then the applicant must file at least three copies. 

The court keeps the original documents and returns two sealed copies to the applicant. The applicant or his/her lawyer needs to keep a sealed copy and serve a sealed copy on the respondent (and the child representative).



Serving the documents on the respondent 
The contravention application and affidavit must be personally served on the respondent. But t
he applicant cannot personally serve the documents on the respondent: instead, he/she must arrange for a third person (over 18 years of age) to serve the documents. This third person may be a family member, friend, sheriff’s officer or process server (see ‘process servers’ in the Yellow Pages).
The person serving the documents should attempt to obtain an acknowledgment of service, signed by the respondent. After serving the documents, he/she needs to complete an affidavit of service. 
The two forms—acknowledgment of service and affidavit of service—are available from the court registry and on the website www.fms.gov.au. 
The applicant or his/her lawyer needs to file both completed forms with the court registry. 
Responding to a contravention application 
The respondent must attend the court on the hearing date, which will be written on the top right corner on the contravention application. 
He/she is not legally required to file a response to the application or an affidavit. 

Before attending the court, the respondent should consider obtaining legal advice. Like self-represented applicants, self-represented respondents will find that a lawyer can provide helpful advice and explain the respondent’s legal options. 





The law

The court considers sections 70NB–70NR of the Family Law Act 1975 when dealing with contravention cases that affect children. 
Before attending court, the applicant and the respondent should understand these sections of the Act. They can view the Act on the website www.fms.gov.au or at a law library.

The court hearing 






Both the applicant and the respondent must attend the court hearing. If either party is relying on the evidence of a witness, then that witness also must attend on the day. Sometimes, a party or witness may appear via videoconference. 

When each party arrives at court, he/she (or his/her lawyer) must inform the court officer. When the case is called, both the applicant and the respondent (or their lawyers) need to stand behind the long table in the courtroom (called the ‘bar table’). 

When speaking to the federal magistrate, each party must stand (unless told otherwise) and refer to the federal magistrate as ‘Your Honour’.

The federal magistrate asks the respondent whether he/she admits to or denies each breach alleged in the contravention application. If the respondent denies breaching the order, then the applicant must prove each and every breach to the court. 
1. If the applicant cannot prove that the respondent breached the order, then the court cannot deal with the matter. 

2. If the respondent admits to breaching the order, or the applicant proves that the respondent breached the order, then the federal magistrate will ask the respondent whether he/she had a reasonable excuse.
What is a breach? 

A party can breach a court order by:

· intentionally failing to comply with the order

· making no reasonable attempts to comply with the order

· preventing a person bound by the order from complying with the order

· assisting a person bound by the order to disobey the order.
 
What is a reasonable excuse? 

A respondent may have a reasonable excuse if, when breaching the order, he/she:

· did not understand the obligations of the order or 

· believed it was necessary to breach the order to protect the health or safety of a person (including the respondent and the child). In this case, the breach must have lasted no longer than necessary to protect the person. 


A reasonable excuse also exists if the court thinks that the reason for the breach is appropriate and that the respondent should be excused.

The court does not accept the following as reasonable excuses:
· The respondent did not agree with the order
· The respondent believed that a lawyer forced him/her to sign the order
· The respondent did not approve of the applicant’s new partner.
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What happens when the c
ontravention allegation is proved? 

If the respondent admits to breaching the order, or the court finds the respondent breached the order without reasonable excuse, then the court has options. 

If an order was breached for the first time, then the court: 

· Orders the respondent (or other persons) to attend a parenting program.
or
· Makes another parenting order to compensate for the breach.
or

· Adjourn the hearing to allow either or both parties to apply to vary the order.

If an order was breached on more than one occasion, or the respondent showed serious disregard of an order, then the court: 

· Orders the respondent to undertake a community service order.
or

· Orders the respondent to enter a bond.
or

· Orders the respondent to pay a fine of up to $6600.
or

· Orders the respondent to be imprisoned for up to 12 months.




Best interest of the child/children

In all matters involving children, including contravention cases, the court must make a decision based on the best interest of the child/children. For this reason, when the punishment of a respondent could have a negative effect on the child/children, the court may consider an alternative action.
To determine the best interest of the child/children, the court considers the factors listed in section 68F(2) of the Family Law Act. 
Common mistakes


Both the applicant and respondent need to remember the following points. 

· The court may dismiss a contravention application if it has not been correctly completed. The applicant or his/her lawyer must fill out all sections of the application and outline each breach, so the respondent knows exactly what he/she has to answer. If the court dismisses a contravention application because the applicant failed to correctly complete it, then the applicant may be ordered to pay the respondent’s legal costs. 
· The contravention application must be personally served on the respondent. If the applicant sends the contravention application by post and the respondent does not attend the hearing, then the court cannot deal with the matter, even if the applicant tells the court that the respondent knew about the hearing. The applicant or his/her lawyer must file service documents with the court to prove that the contravention application was personally served. 
· The court cannot consider breaches not outlined in the contravention application (including breaches after the applicant filed the contravention application with the court). This rule exists because the court is obliged to allow the respondent enough time to respond to the allegations. 
· If the contravention application was properly served and the respondent does not attend the hearing, then the court may issue a warrant for arrest and have the respondent brought before the court. To avoid this action, the respondent should voluntarily attend the court hearing. 

How to contact the Federal Magistrates Court 

For information, contact the court registry or phone 1300 367 110 (toll free). 

The Federal Magistrates Court operates in all states and territories (except Western Australia). 

The Family Court provides registry services for the Federal Magistrates Court. Registry staff accept filings and provide information to all users of the Federal Magistrates Court and the Family Court.

Registry contact details  XE "Federal Magistrates Service:Contact details" 
New South Wales

1-3 George Street, Parramatta NSW 2150

(02) 9893 5555

61 Bolton Street, Newcastle NSW 2300

(02) 4926 1255

97-99 Goulburn Street, Sydney NSW 2000

(02) 9217 7111

Queensland

119 North Quay, Brisbane Qld 4000

(07) 3248 2200

2nd Floor, 143 Walker Street 

Townsville Qld 4810

(07) 4722 9333

Cnr East & Fitzroy Streets, 

Rockhampton Qld 4700

(07) 4921 2939

Cairns – contact the Townsville Registry 


Victoria

305 William Street, Melbourne Vic 3000

(03) 8600 3777

53-55 Robinson Street, Dandenong Vic 3175
(03) 9767 6200

Australian Capital Territory

Cnr University Avenue & Childers Street

Canberra ACT 2600

(02) 6267 0511

South Australia

25 Grenfell Street, Adelaide SA 5000

(08) 8205 2666

Northern Territory

80 Mitchell Street, Darwin NT 0800

(08) 8981 1488

Tasmania

Cnr Brisbane and George Streets 

Launceston Tas 7250

(03) 6334 2111

39-41 Davey Street, Hobart Tas 7000

(03) 6232 1725



This brochure provides information only and is not a substitute for legal advice. The information is current at the time of printing. Copyright Federal Magistrates Court, October 2003.
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