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How does a lawyer deal with an unrepresented opponent? Very carefully!

1.  Introduction

The increasing proportion of unrepresented litigants poses challenges for all of us who work in family law.  The Family Court, drawing on the energy and initiative of Faulks J, has taken various steps to help unrepresented litigants, and – perhaps to put it another way – to assist the Court to do justice in cases involving unrepresented litigants.
  There is a continuing debate about responding to the issues posed by lack of representation.  

The range of responses can perhaps be seen as seeking to do one or more of three things: providing unrepresented litigants with lawyers; making them into lawyers; or redesigning the system so they don’t have to be lawyers.
  

My colleague Justice Strickland has written an instructive and characteristically forthright paper.
  In it he reviews the various steps that the Court had by then taken, under appropriate headings.  One of the items was:

“3. Assistance to represented parties to better cope with litigants in person.

Nil.  …”

That is in indeed my topic today, but whether this paper will constitute assistance is another matter. My qualifications to say anything on this topic are deeply suspect.  Since the inglorious but mercifully short period in which I was an articled clerk, and then momentarily a solicitor, I did not have any real involvement in legal practice.  My ten years or so experience as a judge gives me a view of legal practice, but of course it is a very incomplete one.  I suppose it qualifies me only to give lawyers a sort of consumer’s view of their manifest work in court.  I put it that way because I experience their behaviour in court, and read the documents they prepare.  I do not see what happens behind the scenes.  All I know about what happens behind the scenes is that it is a lot.
  So, in this paper I will offer some comments based on my limited experience, for what they are worth.  To avoid too many painful encounters with personal pronouns, I will generally take as an example a case where the wife is represented and the husband is not.

Who are the unrepresented litigants?

There is now quite a lot of research on who is unrepresented, and (to some extent) why.  They all have one thing in common, which I think should be kept in mind.  That is, they are all exercising their legal right to participate in proceedings as a party.  Our system does not require people to be represented, whether or not they can afford to be.
  They are entitled to do this, and it is improper, I think, for lawyers to criticise them for it.  Criticising their conduct of the case, of course, is another matter, and may be perfectly legitimate, as in an application for costs.  

In many other ways, however, unrepresented litigants are various.  I do not want to go over the literature on this.  One can characterise their differences in many ways, and for different purposes.  Justice Strickland has characterised them as follows:

1 . Those who can afford legal representation but will appear in person because they think that they know it all.

2. Those who are disaffected with lawyers and/or courts.

3. Those who can't quite afford legal representation but who do not qualify for legal aid because of the means test. 

4. Those who cannot afford legal representation and who do not qualify for legal aid on the merits test.

5. Those who cannot afford legal representation and who have reached the cap in their legal aid funding.

Some references 

A brief note on what there is in the way of literature.  The NSW Bar Association has published valuable Guidelines for barristers on dealing with self-represented litigants.
  Brian Knox SC played a large part in putting this together.  It is a source of much guidance and good sense.  There are some useful articles published on the topic.
  There are also some published articles on related topics of unrepresented litigants, and institutional responses to the problems they pose.
  There is a detailed treatment of the subject on the Family Court’s Website, the product of hard and skilful work by a team led by Faulks J.
  On the whole, however, there seems to be less published about the problems faced by lawyers when facing unrepresented litigants than one might expect.

2.  First glimpses: handling the allegedly manipulative Mr X

There are different ways of handling the allegedly manipulative Mr X if you are representing Mrs X.  Here are two.

Mr Bludgeon

Here is the opening, from Mr Bludgeon: 

Your Honour, I should make one thing clear from the start.  Mr X is unrepresented because he has chosen to be, not for any other reason.  He has brought numerous unsuccessful applications against my client.  He has failed to comply with various court orders.  He has launched an extraordinary attack on various members of the wife’s family, making numerous complaints about them and me variously to the Law Society, the Ombudsman, the Prime Minister, the Secretary-General of the United Nations, and the Queen.  He is attempting to use the legal system to harass my client rather than have the court determine matters in an orderly and fair way.  He is an intelligent man, and well able to manipulate the situation to his advantage.

In most cases involving unrepresented litigants, it is appropriate to adopt a lenient attitude and not take technical points.  However, in this case, your Honour, I do not propose to adopt this lenient approach, in the light of Mr X’s manipulative approach.  I will therefore take all available points on behalf of my client…  

I have some objections to Mr X’s affidavit, your Honour.  In paragraph 1, line 2, I object to the word “very”…  

I object to the photographs of Mr X with the children on a contact occasion, your Honour.  Photographs capture a particular moment, but cannot be evidence of the total experience… 

Is this good advocacy?  Let’s consider. 

Firstly, at the start of the trial there is no evidence.  So there is no evidence from which at that point the judge can infer that Mr X is a manipulative litigant.  So there is no evidentiary basis for the opening comments about him.  It would be more orthodox, I think, if these matters are to be raised in opening, for the barrister to say that on his instructions these things are true, or that he submits that the evidence will in due course show these things.

Next, to what issue is Mr X’s manipulative conduct relevant?  If it is a property case, it may become relevant only if Mr X is shown to be concealing assets, or to have wasted them.  If it is a children’s case, his conduct in relation to the litigation may reveal relevant characteristics about him, but the connection might be a bit remote.  Mr X’s characteristics might well be relevant to costs, but we are not at the costs application yet.  

Perhaps Mr X’s allegedly manipulative qualities seem to be relevant to counsel’s decision to take a tough line.  But it is not necessary, and it may be inappropriate, for counsel to explain why he is taking a particular approach to the litigation.  If Mr Bludgeon wants to take a point or an objection on behalf of his client, why not just do it?

Perhaps – here we are at it, I think – counsel is asking the court to accept his character assessment of Mr X, and to treat Mr X rigorously, rather than take a “lenient” approach to him.

There are at least two problems here.  Firstly, why should the judge accept counsel’s description?  I suspect many judges, hearing such an opening, would tend to respond sympathetically to Mr X.  Perhaps they will think to themselves, “Well, we’ll see.  I’m not going to jump to conclusions”.  

Secondly, if counsel succeeds in having the judge take a tough approach, what will happen?  Well, the photographs might get excluded, and the word “very” struck out.  These rulings may have an affect on Mr X.  He might feel that there is some bias against him.  He is not even being allowed to put his evidence before the court.  

Are these rulings little victories for Mrs X?  She might think so at the time.  She might be taking some quiet comfort in her lawyer’s apparent mastery of the situation.  But I’m not sure that these apparent victories in the preliminary skirmish will necessarily be to Mrs X’s advantage.  They may make no difference at all to the outcome of the trial.  And, if Mr X is manipulative, he might be thinking that things are going quite well.  At this rate, with all these objections, the judge is sure to put a foot wrong somewhere: exclude something that should have been admitted, or overlook the need to give Mr X a chance to comment on some issue.  

When Mr Bludgeon turns up on the appeal by Mr X, who by then of course is represented,
 he might feel that his approach at the trial was not necessarily wise.  Those early rulings, especially if the judge indicated an acceptance of Mr Bludgeon’s characterisation of Mr X as manipulative, might have made no real difference to the trial.  But they might be about to make a big difference to the prospects of Mr X running a successful appeal.

In short, Mr Bludgeon should be careful of a number of pitfalls.  His enthusiastic approach might be too successful, and the judge might make rulings in his favour without procedural fairness.  If so, the triumph may be short lived if there is an appeal.  Secondly, his approach might antagonise the judge.  The judge might treat his client as taking the same bull-at-a-gate approach, and this could have adverse consequences, especially in children’s cases. 

Mr Rapier

Mrs X might have got herself another lawyer, Mr Rapier.  He would present the case in a clear and straightforward way, not referring at all to Mr X’s past litigation or character.  

My client’s case is so and so, he says.  We will seek to establish…  We expect to submit, if the evidence falls as we anticipate…  I seek to hand up a list of the assets and liabilities; Mr X has a copy.  I will not address your Honour on it until Mr X has had a chance to read it…  Mr X will no doubt advise your Honour what affidavits he relies on but on the basis of what we have been served with, we assume he wishes to rely on those you will find listed in our case outline…

Mr Rapier is not being nice.
  He, too, wants the Court to conclude that Mr X is manipulative and untrustworthy.  But he knows that it will be better for his client if the court believes it has worked this out for itself.  Let it wait, let it wait...  

And so, it becomes Mr X’s turn.  When Mr X starts to address the Court, he wants to call the children to give evidence about Mrs X’s relationship with the other man.  He wants to cross-examine every member of Mrs X’s family.  He proposes to tender copies of the Magna Carta, newspaper articles about the Family Court’s bias against men…

Mr Rapier does not interrupt or object at this stage.  He sits it out, quietly letting the judge form her own view about Mr X.  And when Mr X comes to cross-examine Mrs X, Mr Rapier sits quietly, taking necessary objections but otherwise letting the judge see for herself how Mr X speaks to his former wife…   When Mr X tenders documents, Mr Rapier does not forget to object, to protect his client’s position, but is economical with his submissions to avoid wasting time.  His submissions do not indulge in extravagant condemnation of Mr X for making the tenders; they merely point out quietly that the documents have no apparent relevance.

Mr Rapier knows that Mr X is going to say his income has been reduced over the last 12 months.  Mr Rapier knows that he will be able to demonstrate that Mr X has spent a great deal of time making complaints about Mrs X and her lawyers instead of earning a living, and his letters, full of spite and misrepresentation, will come gently into evidence, one by one…  

Mr Rapier’s argument for his approach would be along these lines.  If Mr X really is the manipulative person that Mr Bludgeon claims, this will come out as the trial unfolds.  The judge will discover it as the evidence comes in.  Mrs X will not come over as a punitive person: Mr X will do it all for her.  With Mr Rapier, Mr X will have no appeal points.  The photos will have come in, but Mr Rapier will point out in submissions their limited value.  The word “very” will have come in, but it won’t be of real relevance.  

In general, Mr Rapier’s approach seems to have a lot of merit in this case.  The judge will form an unfavourable view of Mr X.  Perhaps that would have happened anyway.  But in contrast with the consequences of Mr Bludgeon’s approach, the transcript will provide no appeal points for Mr X, and the judge will have some sympathy for Mrs X.  

Furthermore, Mr X will emerge from the case with no basis for thinking he has been treated unfairly by the court, or by the wife or her lawyers.  If the case involves children, this can only be to the good from their point of view.  As an American commentator says, “You want to do nothing that will plant the seeds of future discord between the parties”.
  And the likelihood of appeals and further litigation will be less if Mr X emerges from the case feeling he has had a fair go.

But there are some pitfalls for Mr Rapier, too.  He must be careful lest his softly softly approach leads him to fail to take points that he should; if the decision is adverse, and he wants to appeal, he needs to have made the arguments at the trial.  Also, he must be careful that his client does not perceive his approach as weak or unconvincing: he may need to gives some thought to how his client will perceive his court conduct.  Some pre-court advice and discussion may be important in this respect.

3.  some observations 

This section comprises a series of observations about the law and the nature of cases involving unrepresented litigants.

Asymmetry in cases where a party is unrepresented

Whatever the qualities of the unrepresented party and the specifics of the case, all these cases have a common quality: asymmetry.  You might think the use of this word is no more than self-indulgent sesquipedalianism.  But I think it is important.  Asymmetry grates.  Think about all those images of justice - even handedness, the lady with the scales…  A case with a lawyer on one side and not on the other looks awkward; hard to fit with our ideas of justice.  

You might think that the point would be more simply expressed by saying that in these cases the unrepresented litigant is at a disadvantage.  But that is not necessarily so.  Take, for example, an unrepresented litigant with a personality disorder, who happens to have had legal training, and has minimal assets.  Such a person may have great power, in the sense of being able to bring repeated applications, wreak havoc with the system, cause your client to incur vast costs, and be fairly immune from costs orders (the usual sanction for such things).  In such a case, the power imbalance may favour the unrepresented litigant.
  

Other matters, too, come into play.  Your client might be more risk-averse than the opponent.  In a children’s case, for example, your client may be terrified of the prospect of losing residence.  The husband may hope for residence, and have a chance of success, but may be quite willing to give this up if he can get particular contact arrangements.  In the bargaining situation, he may have an advantage because in relation to residence your client might be so risk-averse that she will find it hard to take a tough line on contact, for fear of the awful if unlikely prospect of losing residence.
   

So, I think it is more accurate to say that these cases are asymmetrical.  One side looks different to the other.  Precisely how that plays out in terms of advantage and disadvantage will vary from case to case.  But however it pans out, the asymmetry of the thing makes it hard to achieve justice.  

Litigants in person are bound by the rules!

In matters of procedure and to some extent in relation to evidence, judges have a lot of discretion, and, where the unrepresented party makes some slip that does not prejudice the represented party, the judge might be inclined to waive the strict application of some procedural requirement, or be willing to grant an adjournment.
  Such matters can be the subject of different views.  Characteristically, Gordon Samuels has succinctly identified the dilemma:

[The court should] prevent destruction [to the self-represented litigant] from the traps which our adversary procedure offers to the unwary and untutored.  But the court should be astute to see that it does not extend its auxiliary role so as to confer upon a litigant in person a positive advantage over the represented opponent… an unrepresented party is as much subject to the rules as any other litigant.

An example of this problem is the situation where the unrepresented litigant fails to file evidence by a person from whom supportive evidence would be expected.  Different views have been expressed about whether the lawyer for the represented party should raise this.
  I would only comment that if you raise the problem for the first time in final submissions, by submitting that the court should infer that the evidence of the missing witness would not have assisted the unrepresented litigant, he or she might seek an adjournment to fix the problem.  If you had raised the point at the outset, the litigant might have had the chance to call the witness during the course of the trial, and the argument for an adjournment would be that much weaker.  In my experience, good lawyers do raise such matters at the outset.  And in children’s cases at least, the judge might raise it anyway.  

My main point here, however, is that there is no general exemption for unrepresented parties, and the lawyer should not shrink from taking appropriate points where it is reasonable to do so.  Thus in Tate (2000), for example, the unrepresented litigant’s non-compliance had led to an order that the matter proceed undefended.
  When the litigant turned up at the hearing, and the judge proceeded on an undefended basis, the decision was upheld on appeal.  Again, it is clear that litigants in person cannot fudge the distinction between making submissions and giving evidence,
 and I think it would generally be appropriate for the lawyer to draw the court’s attention to this, and if necessary seek a ruling, where a litigant seeks in effect to give evidence while addressing the court from the bar table.  Litigants in person often do not understand this, and it seems desirable that the distinction be clarified early on, and probably during the trial (Judge: “You might keep in mind, Mr X, that this is the part of the case where you are to give evidence.  You will have the opportunity at the end to make submissions, but not to lead final evidence…”).

The Full Court’s guidelines

There is a body of law on judges’ duties relating to litigants in person.  The Full Court’s guidelines in Re F are well known but it will be convenient to set them out:

(1) 
A judge should ensure as far as is possible that procedural fairness is afforded to all parties whether represented or appearing in person in order to ensure a fair trial.

(2) 
A judge should inform the litigant in person of the manner in which the trial is to proceed, the order of calling witnesses and the right which he or she has to cross examine the witnesses.

(3) 
A judge should explain to the litigant in person any procedures relevant to the litigation.

(4) 
A judge should generally assist the litigant in person by taking basic information from witnesses called, such as name, address and occupation.

(5) 
If a change in the normal procedure is requested by the other parties such as the calling of witnesses out of turn the judge may, if he/she considers that there is any serious possibility of such a change causing any injustice to a litigant in person, explain to the unrepresented party the effect and perhaps the undesirability of the interposition of witnesses and his or her right to object to that course.

(6) 
A judge may provide general advice to a litigant in person that he or she has the right to object to inadmissible evidence, and to inquire whether he or she so objects. A judge is not obliged to provide advice on each occasion that particular questions or documents arise.

(7) 
If a question is asked, or evidence is sought to be tendered in respect of which the litigant in person has a possible claim of privilege, to inform the litigant of his or her rights.

(8) 
A judge should attempt to clarify the substance of the submissions of the litigant in person, especially in cases where, because of garrulous or misconceived advocacy, the substantive issues are either ignored, given little attention or obfuscated:  Neil v Nott  (1994) 121 ALR 148; at 150.

(9) 
Where the interests of justice and the circumstances of the case require it, a judge may:

•
draw attention to the law applied by the court in determining issues before it;

•
question witnesses;

•
identify applications or submissions which ought to be put to the court;

•
suggest procedural steps that may be taken by a party;

•
clarify the particulars of the orders sought by a litigant in person or the bases for such orders.

The above list is not intended to be exhaustive and there may well be other interventions that a judge may properly make without giving rise to an apprehension of bias.

I do not want to comment on these in general.  I would however make the obvious point that the court will not waste time telling the unrepresented litigant what they already well know, as in the case of some repeat players, or an unrepresented litigant who happens to be qualified in law.

Problems with evidence

The guidelines in Re F deal with evidence in points 6 and 7.  It is possible to read these paragraphs as suggesting that the court will admit material where there is no objection, even if it is inadmissible.  I think the reception of evidence in cases where one or both parties are unrepresented poses is a significant problem and is worth a few paragraphs.  

There are two issues.  The first is what the court can accept as evidence.  The second issue is the extent to which the court should or may deal with the matter by inviting submissions, explaining things, and making specific rulings.

What can be accepted as evidence?

Lawyers often seem to assume that affidavit material that is inadmissible will be treated as admissible if it is not objected to.  This is highly convenient.  In a property case, for example, parts of an affidavit might recite, in hearsay form, various uncontroversial facts about transactions, and not be objected to.  In all cases, much of the uncontroversial background may be set out in a summary (and inadmissible) form.  Neither party says anything about these parts of the affidavits.  Are they admissible?

What is the law on this?  Section 190 of the Evidence Act 1995 (Cth) provides as follows:

(1) The court may, if the parties consent, by order dispense with the application of any one or more of the provisions of [various exclusionary provisions]… in relation to particular evidence or generally.

The various provisions referred to include the law regarding the hearsay rule, opinion evidence, admissions, the effect of prior judgments, tendency and coincidence, credibility and character evidence.  They do not include Pt 3.1 (that the court cannot admit into evidence irrelevant evidence unless otherwise provided for by the Act).  Perhaps the words “by order” were intended to ensure that such rulings could be the subject of appeal.

The Full Court has said about s 190:

[70]
These consent provisions give the parties to proceedings a significant degree of control over the application of the rules of evidence to the proceedings. While s 190 enables the court to dispense with the application of any one or more of the parts of the provisions of the Act if the parties consent, it is required by the statute to do so by order. Where parties are represented, the failure of a represented party to complain at the hearing that any of these "optional" rules of evidence was being breached would generally be fatal to any objection subsequently taken on appeal. The failure to actually formally pronounce such an order in circumstances where each party is competently represented would not, in our view, render the proceedings nugatory.

In some discussions, two separate issues seem to be elided.  The first is whether the material can be admitted into evidence.  The second is whether a party can complain about the ruling on appeal.  

Does this distinction matter?  A pragmatic approach might be to say that if the parties agree to a particular course, involving the reception of inadmissible evidence, and thus neither party can complain on appeal if that course is adopted at the trial, the court should receive the material even if it is inadmissible.  

On the other hand, it is courts’ task to administer the law.  That task is not identical with the task of avoiding appellable error.  This may be illustrated by reference to unappealable decisions, such as a transfer decision under cross-vesting laws: although such decisions cannot be appealed, the judge is still obliged to apply the law, give reasons, and so on.  

It is an interesting question - which I have not seen discussed - whether there is a proper legal basis for what is a convenient practice, of simply accepting into evidence anything in the affidavits that is not challenged.  

Whatever might be thought about this, in cases where the parties are represented, the situation in relation to inadmissible but unchallenged affidavit material can probably be summarised as follows.  First, if the court has not actually made an order under s 190, the evidence is inadmissible and, in theory, the judge should disregard it.  Second, however, if the judge, in accordance with the obvious intention of the (represented) parties does take it into account, neither party will be able to use it as an appeal point, presumably under the general principle that you can’t appeal on points not taken at the trial.  

Now what about cases involving unrepresented litigants?  Here, it will usually be impossible for the Court to make orders under s 190.  This is because a litigant who does not understand what is going on and has not had the point explained in relation to each bit of evidence arguably cannot be said to have consented to its admission.  

This poses a problem.  Let me illustrate it.  Assume that the wife is represented and the husband is not.  Assume that the trial judge has explained to the husband in general terms his right to object to inadmissible material in the wife’s affidavit, and has invited him to indicate any objections.  The husband has not done so, saying in effect that he is unable to take such objections because he does not know the law of evidence.  

Now, let’s ask my two questions.  Firstly, can the judge properly admit the material?  The answer seems to be no: no order has been made under s 190.  

Secondly, if the judge does admit the material, can the husband appeal?  Perhaps so: on my analysis, the judge made an error of law in admitting it.  So the question becomes whether the husband will be prevented from raising the point because he failed to raise it at the trial.  In other words, to what extent does the principle that you can’t change your case on appeal apply to an unrepresented litigant?  I confess I have not researched this, but I suspect that the answer is that at least is some circumstances, where the evidence is important, the Full Court might well be willing to let the husband take the point.

The position I have tended to take is that in such cases I need to examine for myself the affidavit material relied on by the wife, and disregard what is inadmissible.
  Fairness to the wife requires that her lawyer have the chance to make submissions on this.  So, it seems necessary to go through the affidavits for the represented party, indicate to the wife’s lawyer the passages that seem inadmissible, invite submissions, and make a ruling, even where no objection is taken by the unrepresented party.  I would be interested in people’s views about whether this is the correct analysis. 

The extent of the judge’s duty

The second issue is the extent to which the court should or may deal with the matter by inviting submissions, explaining things, and making specific rulings.  The problems raised are illustrated in Su and Chang where the Full Court said:

[64]
The wife's affidavit... was argumentative and contains the witness' opinions, significant hearsay and many conclusions drawn by the deponent.  To have sorted through the document line by line would have taken many hours.  To have expected the unrepresented litigant to be able to adequately deal with the subtleties of the law of evidence and the complexities of the provisions of the Evidence Act 1995 (NSW) was unrealistic.  Yet to let the affidavit in subject to the general ruling along the lines of "I will disregard that which I think does not comply with the rules" leaves neither party knowing exactly what the case is he or she faces or where there might be evidentiary deficiencies in the respective cases.

What we learn from the cases, I think is that in this area much will depend on the particular evidence and the context.  For example, in S v R
 the Full Court dealt with the admissibility of a hearsay copy of a purported record of interview.  The court held that where the court had a discretion to exercise under the Evidence Act, and the case involved a litigant in person, the court had an obligation to give to the litigant an opportunity to be heard on whether or not such a discretion should be exercised.  It said:

Given that the father was representing himself, and given the nature of the proceedings, it was essential that the trial judge remained alert to the manner in which the evidence in this case was obtained, to its admissibility and to its probative value. Where there was a discretion to be exercised concerning its admission, then the father had to be given a fair opportunity to argue as to why that discretion should have been exercised in his favour. It is not apparent from either the transcript or his Honour's judgment that adequate opportunities were offered.

In a later passage the Court indicated that the context and the importance of the issue were relevant matters (emphasis added):

By extension, if a question is to be asked or a document is sought to be tendered which prima facie is inadmissible and which goes to the very core of the subject matter of the proceedings and where the ramifications of the proceedings are as draconian as they might be in this case, namely that the children may never see their father again, then there is a very heavy onus placed upon the trial judge to ensure every opportunity is properly provided to the litigant in person to raise objections which one would expect may well be taken by competent counsel. Clearly if the dispute is a minor one, such as whether contact should commence at 7.00 pm or 8.00 pm on any particular night, then the court may, in the interests of expediency, place more emphasis on s 97(3) of the Family Law Act which directs the court to proceed without undue formality, than might otherwise be the position where the outcome of the case may lead to: (a)  a total prohibition on contact between a parent and a child; or (b)  the continuation of contact between a parent and a child where the child is possibly at serious risk if that contact continues (the sex abuse case dilemma).

This is an interesting passage.  It appears to treat s 97(3) as capable of overriding the Evidence Act, presumably under s 8 of that Act.
  That is, the Full Court appears to be saying that the provision that the court should proceed without undue formality means that it can disregard the rules of evidence where the issue is not too serious.  Does this mean that the rules of evidence constitute “undue formality”?  I am not sure whether there are other cases that give s 97(3) such a role.

4.  Justice Strickland’s guidelines

Justice Strickland, who is much better qualified than I am to speak of these things, has written the following:

Finally, there is still the unique problem of how best to deal with litigants in person when representing the other party. My suggestions are as follows 

1 .
Obtain strict instructions from your client to limit settlement negotiations.

2. 
Treat the litigant in person as though he or she is the lawyer and not the other party.

3. 
Avoid discussions alone with the litigant in person.

4. 
Give the litigant in person no advice or assistance whatsoever. Refer the litigant in person to the court staff including Registrars or suggest that any concern be raised with the judge if a trial is underway.

5. 
Take the same objections that you would always do during the course of any hearing.  Experience should tell you that determined litigants in person end up in the appeal court and you will receive no sympathy there if you haven't done your job at first instance.

6. 
At every opportunity remind the court that your client is represented and should not thereby be prejudiced.  This is particularly relevant when the litigant in person is taking up valuable court time "being informed".  Never ever succumb to the myth that it is better to let the litigant in person make speeches and give inadmissible evidence than to interrupt.
  Never forget that it is your client who is paying for your time and I again remind you of the spectre of the appeal court.

7.
Wherever possible have everything put to you by the litigant in person reduced to writing and preferably by the litigant in person.  Similarly, wherever possible, ensure that what you put to the litigant in person is in writing or is confirmed in writing.

I hope there will be an opportunity to discuss these suggestions.  Here is an American view.
  Do you think it is inconsistent with Justice Strickland’s comments?

Some judges hold unrepresented litigants very tightly to the rules of evidence and the rules of the court.  Others are more inclined to simply let the unrepresented litigant talk on.  You, of course, need to protect the record.  If you object to everything that is objectionable, you will thoroughly annoy everybody.  The better choice is to selectively object to inadmissible testimony that has the potential to be damaging to your case.  Letting the pro se litigant babble on about irrelevant things make the problem the judge’s, not yours.  It also makes you seem rather reasonable, both to the court and to the unrepresented litigant…

5.  some things to avoid (and some things to do)

The title for this paper compels me to make some recommendations, so here goes, with my own Eightfold Path to happiness...

1.  Don’t snuggle up to the judge 

It is important, I think to “play it straight” when appearing against a unrepresented litigant.  It is best to be cautious about even the level of cordiality between bench and bar that might come naturally when everyone is represented.  Some litigants in person are deeply suspicious about the independence of both lawyers and judges, and conduct that might reinforce such a perception could add fuel to the fire.  

For the same reason, I would urge caution in seeking to explain to the court what is the nature of the unrepresented litigant’s case.  This can be very helpful, and there are no doubt times when to do so saves time and does no harm.  The important thing is to keep in mind the likely perception of the unrepresented litigant about what is going on.  It is clear that the lawyer has no duty to explain the unrepresented litigant’s case.
  I note some reference in the literature to judges asking lawyers to do just this.  I can’t recall whether I have done so myself.  However if I had, I believe I would have accepted at once the lawyer’s reluctance to do so.

2.  Take the law seriously

It sounds too trite to be worth saying, but on occasions I have got the impression that lawyers opposing an unrepresented litigant have for some reason neglected to be scrupulous about researching the law.  On the contrary, in these cases it is particularly important to be rigorous and careful.  

Let me give two brief examples.  In one unreported case brought by the Marshall of the Family Court against protestors for contempt of Court in Melbourne, the case for the prosecution was that the respondents were handing out to the public documents containing scandalous statements about the Court and some judges.  Ellis J held that the actions would constitute a contempt of court only if they satisfied the test of “having, as a matter of practical reality, a tendency to interfere with the due course of justice”.  The evidence was that the respondent was seen handing documents to passers-by, and had handed to two officers of the Court a document that Ellis J found involved assertions about judges of the Court that were “baseless, unwarranted and unwarrantable”, and the material published had the necessary tendency to interfere with the administration of justice.  Contempt established?  

Nup.  Although there was evidence that the respondent handed copies of documents to several passers-by, there was no evidence that this document had been handed to anyone other than the two Court officers.  In those circumstances, Ellis J could not find that handing the document to the court officers had the requisite tendency to interfere with the due course of justice.  The proceedings therefore failed.
  

I know nothing of the case beyond reading the judgment, but it is possible, I suppose, that those preparing the case thought it would be easy, and failed to think through precisely what evidence would be required in order to obtain a conviction.  
Here is a hypothetical case to think about.  You are seeking a declaration of nullity of marriage.  The marriage was between two people in their 80s.  The wife is in a nursing home and you appear for her Next Friend, or guardian.  Members of her family have been granted guardianship under NSW law, and are seeking to annul the marriage.  It happened when the “husband”, who had limited visiting rights to the wife in the nursing home, came to visit one day, took her off for a couple of hours, and it emerged later that he had gone through a wedding ceremony with her.  Your have an affidavit by a psychiatrist (Dr A) expressing the view that the wife was incapable of consenting to the marriage.  It attaches various reports about her mental state, including a report by another psychiatrist (Dr B) who examined her and after describing his findings at the examination, considered that she was capable of such consent.  The respondent “husband” is 85, irascible, speaks minimal English, is extremely deaf, and is extremely unrepresented.  

How will you present the case?  I suggest: (i) don’t assume it will be plain sailing; and (ii) a glance at s 60 of the Evidence Act would not be a bad idea.  

3.  Prepare the client for the case

I don’t want to say much at all about pre-trial stuff, because of my lack of qualifications.  But it does seem to me very important, especially in cases against an unrepresented litigant, to have a good discussion with the client about what is likely to happen, and how you propose to go about things.  I assume that it would be part of this discussion that the client can tell you how he or she expects the other party to handle the situation.
  

I assume there might be clients who feel that if they are represented and the other party is not, they must succeed.  No doubt such clients would benefit from a good chat about how the court will decide the case on the evidence, the importance of telling the truth, and so on.  

4.  Keep in mind the possible appeal 

I have already discussed this in connection with Mr Rapier and Mr Bludgeon.  There are two aspects.  First, be careful to avoid obtaining rulings that might be vulnerable on appeal.  Be conspicuously fair to the litigant in person: that will be in your client’s interest as well as the interests of justice.   In substantive matters, too, care is needed.  In financial matters, it might be important to keep your claim realistic and not extravagant.  Even if you succeed with an extravagant claim at the trial, the appeal bench might think it excessive.

Secondly, make sure that you take all available significant points, so that if things go against your client at the trial, you will be able to argue them on appeal.  However polite and restrained your manner might be, don’t “go easy” on your unrepresented opponent by giving away significant points.

5.  Address the problem of wasted time  

Some litigants in person take up a lot of the court’s time, as Strickland J points out.  You might want to make an argument about this later on, in a costs application.  So, ensure that you yourself do not waste time.  Secondly, if appropriate  - eg if the opponent is seeking to tender numerous irrelevant documents, and it’s taking an age - foreshadow that you might be making an application for costs on the basis of time wasting.

6.  Maintain a professional attitude

Longer ago than I care to recall, I read with much admiration what became something of a cult novel, Robert Pirsig’s Zen and the Art of Motor Cycle Maintenance.   He has a philosophical discussion about coping with a particular problem facing the owner of a motorcycle, a screw that is stuck.  The cyclist needs to work on the motor.  But doing so requires the side cover assembly to be removed.  It is attached to the motor cycle by a screw.  This is the screw that is stuck, and won’t budge.  The furious cyclist consults the manual, but all it says is “remove the side cover plate”.  It doesn’t say anything about stuck screws.  At the end of his tether, and having explored the outer limits of his vocabulary, the cyclist has a problem he can’t fix.  

Pirsig’s discussion of the problem links into the philosophical points he is making, and I don’t want to pursue those here.  But he has some useful things to say about the attitude, or approach, that is most likely to lead to a solution to that damn screw, which is the only thing coming between the owner of the motorcycle and a beautiful working machine:
  

Normally screws are so cheap and small and simple that you think of them as unimportant.  But now… you realise that this one, individual, particular screw is neither cheap nor small nor unimportant.  Right now this screw is worth exactly the selling price of the whole motorcycle, because the motorcycle is actually valueless until you get the screw out… you will begin to see the screw as a collection of functions…… You aren’t interested in what it is… you are interested in what it does and why it’s doing it…  You will ask functional questions…

Disentangling this insight from Pirsig’s philosophical context, and applying it here, I would say this.  It might be useful for lawyers to try to avoid seeing litigants in person as a nuisance, something that distracts them from doing their proper professional job. Treating the litigant in person as a nuisance may imply that the natural result, the right result, is for your client to win.  You might expect the judge to share your point of view, one professional to another.  Or you might find it hard to contemplate, and discuss with your client, the possibility that the unrepresented party might win.  (Perhaps Pirsig’s motorcyclist feels similarly about the screw: it is too demeaning, too infuriating, too humiliating, to think that a miserable little screw…  etc.)  Of course, this is a dangerous approach.  The unrepresented litigant may have a good case.  Your client might be lying.  It is unprofessional and unwise to assume that your client is necessarily right and the unrepresented litigant wrong, or that your client will necessarily win.  

Just as Pirsig’s motor cyclist needs to change his attitude to the screw, to understand it and take it seriously as a challenge, the lawyer might need to shift focus too.  Instead of seeing the case as a professional challenge involving the presentation of the evidence and the law, made difficult by the nuisance factor of the litigant in person, the lawyer might usefully reconceptualise the task so that the problems posed by the litigant in person are treated as a serious professional challenge, to which the lawyer applies his or her skills, insight and learning.  Dealing with these problems could be just as much a source of professional pride and satisfaction as, for example, cross-examining a valuer, or mastering the law of evidence.

If you don’t care for this Pirsig-motorcycle stuff, I will rely on the ancient wisdom: don’t underestimate your opponent.

My view about all this is consistent with the Guidelines.  They say:

Generally cases involving self-represented litigants are more difficult and require more inter-personal skills of patience and adaptability on the part of the barrister.  Barristers need to retain their objectivity and commitment to their various duties notwithstanding the frustration…  

Where a self-represented litigant is obsessed by the litigation and is unable to exercise rational judgment in relation to the dispute, great care needs to be taken not to become embroiled in apparently personal attacks or criticisms…

And, again:

The fact that an opponent is self-represented does not mean that the conduct of the case will be made easier or the issues less complex.  Often the reverse is the case.  The best service a barrister can render to his or her client when opposed to a self-represented litigant is to ensure that every stage of the litigation is meticulously prepared and presented.  It is particularly necessary in such cases to avoid any suggestion, let alone the reality, of ‘trial by ambush’.

7.  Assess the impact of the unrepresented litigants on others involved in the case

It seems a good idea to assess the likely impact of the unrepresented litigant on the other significant people involved in the case.  This point is emphasised in the Bar Association’s guidelines.
  It is nicely expressed in one paper: “The anxiety and inexperience of the self represented litigant can pervade the courtroom - from the represented party to the judicial officer presiding”.
 

The impact on yourself

It might be useful to think about your own likely reaction to the unrepresented litigant.  Are you likely to get angry, or impatient, for example?  A bit of psychological preparation might not go amiss.

Impact on your client

Having an unrepresented opponent is likely to be very significant for your client.  Let us continue the example where the client is the wife.  She might be particularly anxious about the prospect of facing her former partner in court, especially in cross-examination.  As pointed out in the Guidelines, the partner is likely to know, from knowledge gained over the years, what buttons to press.  So, I would assume, there is a more than ordinary need for a thorough preparation of the client in what is likely to happen, what will be the course of the trial, and how to cope with the situation.  It might be useful to indicate the extent to which the judge should protect witnesses against harassment,
 and to indicate the approach you propose to take in this respect.

The client is likely to feel resentment at having to pay fees while the husband does not, and may think it unfair for the judge to explain things to the unrepresented party.  Again, pre-trial preparation of the client seems the key.
 

The unrepresented litigant

The Guidelines say that most research indicates that unrepresented litigant experiences various things: “stress, frustration, desperation, heightened emotions, feeling intimidated and frightened, disadvantaged, angry, fearful, anxious and bitter”.  Just as your client might feel resentful that she has to pay legal costs and her husband does not, he might feel resentful about, for example, being ineligible for legal aid, or, for example, about what he perceives as bias against him.  The Guidelines emphasise a “need to act professionally and courteously - often to the extent of ‘turning the other cheek’ - is necessary to avoid both confrontation and complaint.”

Impact on the judge: the exposure factor

The guidelines refer to the effects of unrepresented litigant in increasing court time, delays and adjournments, more judicial work, cases not being heard, frustration, and “increased stress and raised blood pressure for judges”.  Fair enough, although of course in some cases the hearing is shorter because the unrepresented litigant cannot think of things to say.

I want to make an additional point: the exposure factor.  For better or worse, the judge gets to know the unrepresented litigant.  The judge spends quite a lot of time engaged in conversation with him; the equivalent conversations are with you, not your client.  The judge sees the unrepresented litigant during the trial coping with a range of difficult tasks: organising the documents, making decisions, responding to the judge, cross-examining, dealing with procedural issues that arise, and so on.  By the end of the case the judge is likely to feel that he or she knows the unrepresented litigant quite well.  By contrast, the judge may not have the same sense of knowing your client.  This is particularly so if the unrepresented litigant asks minimal questions in cross-examination, as sometimes happens.  This is one aspect of the inherent asymmetry of these cases.  

What to do about it?  Well, I suppose it may be an advantage or a disadvantage to your client.  Sometimes the judge will take an adverse view of the unrepresented litigant, which will be to your advantage.  Sometimes if the unrepresented litigant is impressive, the judge will form a favourable view of him.  

In each case there is the potential for unfairness, arising from the asymmetry.  The judge’s impressions of the parties may have been very different had the judge seen your client struggling with the task of running a case.  But for better or worse, the fact will be that at by the end of the case the judge will normally have a great deal of information on which to form an impression of the unrepresented litigant, and quite limited information in relation to your client.  One way or another, the asymmetry makes it difficult for justice to be done, and to be seen to be done.

While I think this is an important insight, it does not lead to any easy answers.  I suppose it is good to be aware of it.  And you can explain it to the client.  In particular cases, the exposure factor may lead you to take strategic decisions. 

8.  Don’t be vexed; apply the hex! (s 118)

Finally, in the case of vexatious litigants – like Mr X, perhaps – it might be wise to keep s 118 carefully in mind.  It has been interpreted to mean that you can only apply for the order when the litigant’s application has been dismissed.
  So, in the case of repeated applications, you will need to find a window of opportunity, and bring the application then.  Time spent in preparing for this might be worthwhile in some situations.  It will be necessary to consider carefully the case law
 as well as the facts of the case.  

Postscript: sesquipedalian.

All right, I wasn’t going to say, but since you asked.  I got it from that marvellous book about the creation of the Oxford Dictionary, Simon Winchester’s The Surgeon of Crowthorne.  The word sent Joshua Kulawiec (have you been paying attention? – see note 1), a member of the younger generation, scurrying to something he charmingly calls the Internet, whence he returned, covered in dust, but with the following offering (and an unquestionably smug smile):

The sesqui word I couldn't find in any dictionary to check its spelling. That is quite a word. But then I found this at http://www.quinion.com/words/weirdwords/ww-ses1.htm, which I paste for your interest-

SESQUIPEDALIAN

Relating to a long word; characterised by using long words.

We owe this word to the Roman writer Horace, who wrote in his Ars Poetica (The Art of Poetry): “Proicit ampullas et sesquipedalia verba” (“He throws aside his paint pots and his words that are a foot and a half long”). It comes from Latin sesqui–, one and a half, plus ped, a foot. It was borrowed into English in the seventeenth century and has become a favourite of those writers who like self-referential terms, or are addicted to polysyllabic humour.

It appears, somewhat disguised, in The History of Mr Polly by H G Wells: “Words attracted [Mr Polly] curiously, words rich in suggestion, and he loved a novel and striking phrase. His school training had given him little or no mastery of the mysterious pronunciation of English, and no confidence in himself... He avoided every recognized phrase in the language, and mispronounced everything in order that he shouldn’t be suspected of ignorance but whim. ‘Sesquippledan,’ he would say. ‘Sesquippledan verboojuice.’ ”

Somebody who uses long words is a sesquipedalianist, and this style of writing is sesquipedalianism. The noun sesquipedality means “lengthiness”. If such words are not enough, there’s always hyperpolysyllabicsesquipedalianist for someone who enjoys using really long words.
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