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THE PROPERTY (RELATIONSHIPS) ACT 1984

A USERS’ GUIDE

ANNE REES

CULWULLA CHAMBERS

“One thing is clear. It was not the intention of the NSW Parliament in 1984 to equate de facto relationships with marriage , or to make the same provisions with respect to de facto partners as the Family Law Act at that time, made with respect to married people.

There are some similarities between the provisions of the Family Law Act and those of the De Facto Relationships Act. There are also differences. Those differences are substantial, conspicuous and deliberate”.

Evans v Marmot (1997) 42 NSWLR 70 Joint judgement of Gleeson CJ, and McClelland CJ in Equity.

References to “the Act” are references to the Property (Relationships) Act 1984.

THE LEGISLATIVE FRAMEWORK

Originally the De Facto Relationships Act, the Act was amended in 1999 to include other domestic relationships including same sex domestic relationships.  Section 5 of the Act define a domestic relationship, for the purpose of the Act as:

(a) a de facto relationship, or

(b) a close personal relationship (other than a marriage or a de facto relationship) between two adult persons, whether or not related by family, who are living together, one or each of whom provides the other with domestic support and personal care.

Section 5(2) excludes from the definition care which is provided for fee or reward or on behalf of a person or organisation such as a charity or government agency. This paper will concentrate on the law relating to de facto relationships. As far as I am aware, there are no decided cases on the definition of “close personal relationship” and the definition has not yet been tested.

Section 6 confines the operation of the Act (with the exception of Part V which relates to Domestic Violence) to relationships which continued or came into existence after the commencement of the Act on 1 July 1985. Relationships which came to an end before that date are excluded.

WHAT CONSTITUTES A DE FACTO RELATIONSHIP

The Act itself, in Section 4(2) sets out the matters which are to be considered in determining whether a de facto relationship exists, including such of the following as may be relevant:

(a) the duration of the relationship

(b) the nature and extent of common residence

(c) whether or not a sexual relationship exists

(d) the degree of financial dependence or interdependence, and any arrangements for financial support between the parties

(e) the ownership, use and acquisition of property

(f) the degree of mutual commitment to shared life

(g) the care and support of children

(h) the performance of household duties

(i) the reputation and public aspects of the relationship

Section 4(3) provides that no one factor or combination is to be regarded as necessary and it is clear that the determination is to made in each case where the issue arises, giving weight to such matters as the Court thinks appropriate.

The factors set out in section 4(2) derive from the judgement of Powell JA in Roy v Sturgeon (1986) DFC 95-031. This decision will be revisited later on the issue of pre cohabitation contributions.

GEOGRAPHICAL REQUIREMENTS

Section 15 of the Act provides that -


(1)
A court shall not make an order under this Part unless it is satisfied -



(a)
that the parties to the application were or either of them was resident within New South Wales on the day on which the application was made: and



(b)
that -




(i)
both parties were resident within New South Wales for a substantial period of their de facto relationship; or




(ii)
substantial contributions of the kind referred to in Section 20(1)(a) or (b) have been made in New South Wales by the applicant.

Section 15(2) provides that a period of at least one-third of the relationship is a substantial period for the purposes of Section 15(1)(b)(i).

There are no exceptions or exclusions to the geographical requirements and no provisions for leave if the requirements are not met.

LENGTH OF COHABITATION

Section 17 governs the threshold requirements as to the length of the relationship, requiring that the Court be satisfied that the parties have lived together for not less than 2 years.

The exceptions, contained in section 17(2), apply where the Court is satisfied

(a) there is a child of the parties to the application; or

(b) that the applicant –

(i)
has made substantial contributions of the kind referred to in section 20(a) or (b) for which the applicant would otherwise not be adequately compensated if the order were not made; or

(ii)
has the care and control of a child of the respondent,

and that the failure to make the order would result in a serious injustice to the applicant.

There is no provision for an application for leave pursuant to section 17(2) but the facts relied upon must be pleaded in the Statement of Claim or the Cross Claim and affidavit evidence given sufficient to base a judgement that the section should be applied.

TIME REQUIREMENTS

Section 18 of the Act imposes time limits for the making of any application. Any application, whether for adjustment of property interests or for maintenance, must be brought within 2 years of the date when the parties ceased to live together. Section 18(2) provides for an application for leave to be made to proceed out of time but this leave can only be granted for applications for adjustment of property interests or applications where maintenance is sought based on the applicant's care of a child. Applications for maintenance where the only basis is retraining are specifically excluded from the section and no extension of time can be sought in relation to such applications.

Section 18(2) provides for leave to be sought to proceed out of time where the Court is satisfied that greater hardship would be caused to the applicant if leave were refused than would be caused to the respondent if leave were granted. The application would be made and particularised concurrently in the Statement of Claim and the facts relied upon contained in the affidavit.

ADJUSTMENT OF INTERESTS IN PROPERTY

Section 20 sets out the factors to be taken into account. Although the language is superficially similar to Section 79(4) of the Family Act, the terms are not identical and it is in the differences that the comments of the Court of Appeal in cases such as Evans v Marmot have had their genesis. The text of Section 20 is set out below:

On an application by a party to a domestic relationship for an order under this Part to adjust interests with respect to a property of the parties to the relationship or either of them, a court may make such order adjusting the interests of the parties in the property as to it seems just and equitable having regard to –

(a) the financial and non-financial contributions made directly or indirectly by or on behalf of the parties to the relationship to the acquisition, conservation or improvement of any of the property of the parties or either of them or to the financial resources of the parties or either of them; and

(b) the contributions, including any contributions made in the capacity of home maker or parent, made by either of the parties to the relationship to the welfare of the other party to the relationship or to the welfare of the family constituted by the parties and one or more of the following, namely:-

(i)
a child of the parties;

(ii) a child accepted by the parties or either of them into the household of the parties, whether or not the child is a child of either of the parties.

There is no reflection of the matter set out in Sections 79(d) to (g) inclusive and in particular the “needs” adjustment factors set out in the present Section 75(2) of the Family Law Act do not appear.

In Section 20 (b), contributions to the welfare of the family require the presence of a child. The family must be constituted by “the parties and one or more of the following”, namely a child. This is more of a pleading issue than a substantive one as the contributions could probably be characterised as being to the welfare of the other partner.

The more serious effect of the wording of Section 20(b) as it has been interpreted is that the contributions to the welfare of the family cease to be relevant on separation as the “family” is no longer constituted by the parties and children but only by one of the parties and the children. Thus a female partner who shoulders the burden of parenting after separation may not be compensated for that contribution or for the consequent effect on her earning or other financial position. This issue is discussed later in the paper.

No mention is made of a contribution on behalf of a partner to welfare so a contribution such as child care by a grandparent may not be taken into account.

Although there was an early tendency to evaluate home making contributions by reference to the costs of hiring a housekeeper in cases such as D v McA (1986) DFC 95-127, the Court now takes a more enlightened approach and the home maker contribution is to be valued in a substantial, not token way. For a full discussion of these aspects of the development of the law see the judgement of the Court of Appeal in Black v Black (1991) DFC 95-133 and Jones v Grech (2000) DFC 95-234 where majority judgement of the Court of Appeal cited the High Court’s remarks in Mallett and Mallett.

THE POWERS OF THE COURT

Section 38 sets out the wide range of powers generally available to the Court in dealing with property. In summary the Court can:

(a) transfer

(b) order a sale and distribution

(c) order the execution of a document to enable an order to be carried out or provide security for performance

(d) order a lump sum or instalments

(e) order periodic payments

(f) secure  a payment

(g) appoint or remove trustees

(h) grant an injunction relating to property or financial resources or to aid enforcement

(i) impose terms and conditions

(j) make an order by consent

(k) make an order in the absence of a party

(l) make any other order or injunction necessary to do justice.

Section 38(2) makes it clear that the Court exercises these powers in addition to any other power granted by any other Act or law.

Whether the effect of sub section (2) is to extend the power of the District Court to make declaratory orders is still debatable and it is probably preferable to phrase orders so as not to require the Court to make a declaration.

What is clear, however, is that the powers set out in section 38 are available to the District Court by virtue of the provisions of section 134 (g) of the District Court Act.

A BRIEF OUTLINE OF THE PRINCIPLES OF FINANCIAL ADJUSTMENT

In this aspect of the law relating to re facto relationships more than in any other, the ground rules are changing constantly as the Court of Appeal, differently constituted on almost every occasion, seems to shift the goal posts on a regular basis. 

The assessment of contribution and the question of financial adjustment, if any, to be made under Section 20 of the Act has been a significant area of controversy. Decisions varied from a very restrictive interpretation of the provisions of Section 20 to decisions that had some relationship to the more general ambit decisions handed down under the provisions of Section 79 of the Family Law Act. Until the decision of the Court of Appeal in Evans v. Marmont (1997) 42 NSWLR 70 it was extraordinarily difficult to proffer advice to a prospective litigant or a defendant.

In Evans v. Marmont, Gleeson C.J. and McClelland C.J. in Equity in their joint Judgment resolved the issue of construction about which the Supreme Court Judges had disagreed concerning the relationship between the matters in paragraphs (a) and (b) of Section 20(1), and the power to make such order adjusting the interests of the partners in the property in question as to a Court seems just and equitable.

Their Honours commented that a number of matters were generally agreed between all Judges of the Supreme Court of New South Wales including the principles:

· that there was no assumption that an equal division of property was appropriate, 

· that the contribution of a de facto partner as homemaker and parent should not be regarded in some way inferior to corresponding contributions of a spouse, 

· that the contributions of a homemaker and parent should not be judged by reference to wage levels applicable to a domestic servant, and 

· that full and proper value should be given to contributions in the capacity of homemaker and parent.

In referring to the Judgment of Hodgson J. in Dwyer v. Kaljo where Hodgson J. said:


"I think that in most cases the needs and means of the parties will have general relevance, as subsidiary factors, as to the question as to what is just and equitable having regard to the plaintiff's contributions. However, as indicated earlier, I accept that the means and needs of the parties has no relevance except by its relevance to this question."

Their Honours found:


"In general we agree with these observations. It would be unrealistic to attempt to evaluate contributions of the kinds referred to in paragraphs (a) and (b) for the purposes of determining what is just and equitable having regard to those contributions, in isolation from the nature and incidence of the relationship as a whole relevant aspects of which may well include factors of the kind mentioned by Hodgson J."


But Their Honours continued, in deciding how Section 20 should be applied, and said:


"What is involved in cases such as the present is the making of an order for the adjustment of interests with respect to the property of the de facto partners or either of them. The reference to "adjustment" of property interests does not sound like an invitation to engage in an unbounded exercise in distributive justice. Considerations of fault are not mentioned, even obliquely, anywhere in the Act … More significantly, there is no mention in the Act of matters relevant to means and needs of the kind referred to in the Family Law Act Section 75(2), (a), (b), (d) and (f)."

Their Honours continued:


"There is nothing in Section 20 of the Act of the kind found in Section 75(2)(o) of the Family Law Act which requires or entitles the Court to take into account as a factor alongside those referred to in paragraphs (a) and (b) "any factor or circumstance which in the opinion of the Court the justice of the case requires it to take into account. Most importantly Section 20 specifies in paragraphs (a) and (b) the matters to which the Court is to have regard."

Their Honours continued to restrict the operation of Section 20 in the following terms:


"However, paragraphs (a) and (b) prescribe the focal points by reference to which the discretionary judgment as to what seems just and equitable must be made. They are not merely two matters or groups of matters which take their place amongst other relevant considerations … The concept of remedying an injustice, the applicant would otherwise suffer because of his or her reasonable reliance on a relationship or his or her reasonable expectations from the relationship seems to us, with respect, to involve a major shift in the focus dictated by Section 20, as does the notion of importing by analogy, the principles according to which equity awards compensation for breach of equitable duties."

PRE COHABITATION CONTRIBUTIONS

In Roy v Sturgeon, in 1986,  Powell JA took a firm grip on this issue which remained unchallenged until 2000. In an unequivocal statement, His Honour said:

When dealing with  applications under section 20 of the De Facto relationships Act it is not open to the Court to have regard to contributions said to have been made prior to the commencement of the relationship. There is no injustice in this as it would still remain open to a de facto partner to rely on prior contributions supporting a claim under the general law.

Although Powell JA has held steadfastly to his guns, it is fair to say that the tide of judicial opinion has turned and a different view now prevails. 

In McDonald v Stelzer 27 FamLR 304, a Court of Appeal of Justices Priestly, Handley and Sheller, considered a case where the female partner owned her own home prior to meeting her de facto husband. In 1994, prior to the commencement of co-habitation, she sold her house,  and contributed the proceeds to the purchase of another property as a development venture. The property was developed and subdivided into two houses, one of which was transferred to her and the other was sold. From the commencement of co-habitation in 1994, the parties lived in her house.  They lived together for less than 2 years. The trial judge awarded her the house in her name and a sum of money from the proceeds of the sale of the other house. The de facto husband appealed. The Court of Appeal dismissed the appeal finding that even putting aside altogether any contributions made before co-habitation, it could not be shown that the trial judge’s orders were inappropriate. 

Sheller JA  said:

Bergin J did not identify and give weight to any particular non-financial contributions made before the de facto relationship began. The appellant, in effect, invited us to find error and then ourselves to determine what order should be made under section 17(2) of the Act. However as I have said, this argument was based on calculations designed to determine the total value of the property of the parties at the time of trial, deduct their contributions and divide the balance equally. While a formulaic approach to property adjustment may assist to determine what adjustment, if any, should be made, particularly if the relationship was short, it must not be allowed to set at nought other considerations such as the non financial detriment suffered in selling a home in order to make a financial contribution and the real value of non financial contributions.

Priestly J.A. , whilst agreeing with the reasons of Sheller J.A., in a separate judgement, went further,  saying that even if the trial judge took into account circumstances before the commencement of co-habitation, that did not vitiate her decision. He said:

From my reading of the evidence in the case along with Bergin J’s reasons, it seems relatively clear that the only matters before April 1994 that she may have taken into account in reachng her conclusion were matters very closely connected in subject matter, time and relevance to financial and non-financial contributions during the period of the full de facto relationship found to have begun in April 1994. These pre April 1994 matters seem to me to fall into the category of proper extra matters which Gleeson CJ and McLelland CJ in Eq. Indicated could be given some but not fundamental weight. On that basis Bergin J would have been entitled to take those matters into account provided she treated the financial and non-financial contributions after April 1994 as fundamental. It seems clear she at least did this. If Bergin J gave the pre April 1994 matters some weight but not fundamental weight…that would have enabled her, after realistic consideration of the nature and incidents of that relationship as a whole after its beginning for the purposes of the De facto Relationships Act in April 1994, to come quite properly to her conclusion.

A differently constituted Court of Appeal of Justices Powell, Heydon and Rolfe, also sitting in October 2000  took the matter a little further in Del Gallo v Fredericksen 27 FamLR 162. There the female partner, prior to the commencement of co-habitation, contributed money, physical labour and design assistance to the construction of the male partner’s house commenced in 1991. The parties later lived in the house together from 1993 when their de facto relationship commenced. Again the Court of Appeal was not convinced an error in quantum had been established but Heydon JA commented that the resolution of the law in relation to the relevance of the pre co-habitation contributions should be left to another time and Rolfe JA said that it is arguable that pre-relationship contributions, made in mutual contemplation of and for the purpose of the relationship, should be taken into account in making the property adjustment permitted by the Act. He too thought, however, that a decision on the issue should be left to another day. Powell JA was unswayed and stuck to his Roy v Sturgeon guns.

Yet another court, consisting of Justices Powell JA, and Davies and Ipp AJJA, looked at the issue in July 2001 in Jones v Grech (2001) DFC 95-234. Davies and Ipp AJJA agreed that the application of section 20 of the Act, including the examination of factors specified in section 20(1)(a) and (b) required the Master to look at events which occurred prior to the commencement of the last period of the de facto relationship. The actions of the parties, they said, must be placed into context and given weight and relevance according to the incidents of their relationship over time, including any prior time when a relationship existed between them.

It seems clear that the Court of Appeal is waiting for the right set of facts to have another bite of this particular cherry. The Masters, however, have taken the comments to heart and both Master Macready and Master McLoughlin have reported judgements in which pre cohabitation contributions have been expressly taken into account. 

Master McLaughlin, in Matheson v Wallis (2001) NSWSC 931 said:

It is now settled law that the Court, in proceedings for the adjustment of interests in property pursuant to (the Act) should have regard to contributions of the nature described in subsection (1) of that section which were made before the commencement of the de facto relationship.

THE END OF THE RELATIONSHIP

One may have thought that it was clear that the relationship terminates at separation  but in Dridi v Fillmore (2001) DFC 95-232, the parties who were a same sex couple managed to disagree about whether they had separated and when. Master Macready had no difficulty with the issue which he said was made clear in the judgement of of Mahoney J.A. in the Court of Appeal in Hibbertson v George (1989) DFC 95-064 where His Honour said this:

“It is correct… that the relevant relationship may continue notwithstanding that the parties are apart, for example on holidays…There is, of course more to a relevant relationship than living in the same house…The essence of the present relationship lies, not in law, but in a de facto situation. I do not mean by this that cohabitation is essential to its continuance; holidays and the like show this. But where one party determines not to “live together” with the other and keeps apart, the relationship ceases, even though it be merely, as it was suggested in the present case, to enable the one party or the other to decide whether it should continue”.

McHugh JA agreed with Mahoney JA. Hope JA agreed with McHugh JA so this can be taken as the unanimous view of the Court of Appeal.

In Lipman v Lipman (1989) DFC 95-068, Powell JA added to the views of Mahoney JA the following gem:

“I am quite unable to see how a relationship can be said to continue in a case, such as this, in which the “de facto husband” requires the “de facto wife” to leave the matrimonial home and installs another in her place.”

In Thomas v Badger 13 Fam LR 559, Young J dealt with a relationship in which there had been frequent comings and goings. His Honour was of the view that one must look at the total circumstances in which the parties ceased to live together in the context of their relationship. One must ask, in the context of the total relationship, whether this was a lovers’ quarrel or a termination of their relationship. His Honour described the parties’ relationship as:

“not being the happiest of relationships but one which always continued on from where it left off. There was an incident, a separation, then usually a short time later, the parties got together on the same basis again as before. In my view, the proper determination of the factual question raised is that there was a de fact relationship which continued.”

The approach of Mahoney JA has been quoted with approval by Powell JA. in Theodoropoulos v Theodosio (1995) 38 NSWLR 424 and again in Gazzard v Winders (1998) 23 Fam LR 716. In the latter case, Beazley JA did not agree with the comments of Mahney JA. her Honour said:

I would comment in passing only that I do not endorse in any unqualified way the comments of Mahoney JA in Hibbertson v George. For myself, I do not know that it accords either with reality or a proper construction of the Act to find that an interruption, which in a long relationship would be no more than a hiccup, would have completely brought the relationship to an end”.

The proper approach is probably to temper the view expressed by Mahoney JA with the caveats expressed by Young J and by Beasley JA and to bear in mind that, as a matter of fact, an expressed intention to end the relationship was not the real intention but a part of a pattern of behaviour.

THE SIGNIFICANCE OF TERMINATION

There are two quite distinct issues which arise around the date of termination of the relationship.

Firstly, Section 18 limits the time in which a claim can be made to 2 years after the date on which the relationship ceased, subject to a provision for leave contained in Section 18(2).

More difficult to deal with, however, is the concept that, unlike marriage, de facto relationships can stop and a new relationship can arise at a later date, albeit with the same partners.

In Lipman v Lipman the parties had lived together from 1973   then separated for about 5 months between May and October 1982.  They resumed cohabitation in 1982 and separated finally in January 1986.  The Court found that the parties were involved in two discrete de facto relationships. For the female partner, this was unfortunate in that the first de facto relationship predated the Act and, it was held, could not be the subject of adjustment under its provisions.

Similar difficulties could arise where an earlier termination of a relationship gives rise to an argument that a claim in relation to that relationship is out of time. Because it is not unusual for there to be significant breaks in relationships between the same parties, it is always necessary to determine whether the relationship has, in fact, continued unbroken  or whether there have been two or more distinct relationships, in which case care needs to be taken to distinguish the facts relating to each distinct relationship and the jurisdictional bases of each distinct application.

All may not be lost, however, if the remarks of Ipp AJA are taken up by the majority of the Court of Appeal in due course. In Jones v Grech, Ipp AJA dealt with a relationship existing over a period of 32 years but in which there had been numerous breaks saying:

In my opinion, the wording of section 18(1) compels the inference that Parliament intended the Court, for the purpose of section 20(1) to have regard to the total period (comprising any separate periods) during which the parties lived together in a de facto relationship.

Section 18 (1) provides:

Except as provided in subsections (2) and (3), where de facto partners have ceased to live together as husband and wife on a bona fide domestic basis, an application to the Court for an order under this Part shall be made before the expiration of two years after the day on which they ceased, or last ceased, as the case may require, to so live together

In my opinion, the phrase, “they ceased or last ceased, as the case may require” is significant. This phrase assumes that there will be more than one date upon which a de facto relationship may cease and, hence contemplates that more than one period of living together may constitute a de facto relationship. This assumption in turn is based on the further assumption that each such period may be relevant for the purpose of (…an application).

There remains at the present time a real dilemma in relation to multiple de fact relationships which we hope the Court will resolve. In the mean time, it is probably prudent to plead out each relationship separately, seeking leave in relation to those periods which are out of time and, in the alternate, to claim that all the periods of cohabitation should be aggregated.

CONTRIBUTIONS TO THE WELFARE OF THE FAMILY
To the date of writing, the Court of Appeal has not had occasion to consider whether contributions pursuant to section 20 (1)(b) before and after the de facto relationship can be given weight.

There are presently 2 separate strands of authority. In Matheson v Wallis (2001) NSWSC 931, Master McLaughlin expressed very firmly his view that:

Neither the decision of Bryson J in Foster v Evans, nor the authorities relied on by the Plaintiff in this regard, support the submission by Counsel for the Plaintiff that contributions made after the termination of the relationship by one partner to the welfare of the children of the relationship, but not to the welfare of the other partner, come within contributions of the nature recognised by section 20(1((b) of the Act. That paragraph is quite specific in its reference to “the welfare of the family constituted by the parties and one or more of the following, namely(I)a child of the parties…


In the instant case, the contributions asserted and relied upon by the Plaintiff were made be her to the welfare of herself and the children – that is, to a unit constituted by only one of the parties and the children of the parties. Such a unit is not to be equated to “the family constituted by the parties and the children of the parties” referred to in subsection (b) of section 20(1).

The decision of Master McLaughlin was handed down on 22 October 2001. On 4 October 2002,  Windeyer J handed down his decision in Braxton v Braxton (2001) NSWSC 878. His Honour, giving weight to the care of the mother for one of the children after separation said:

If matters since then can be taken into account and having regard to the decisions in Evans v Marmot and Williamson and Williamson they probably can, to a limited extent, to determine what is just and equitable.

There was no detailed consideration by His Honour of the wording of the section as there was by the Master and I am doubtful whether the judgement withstands analysis.

WHEN ARE THE ASSETS TO BE VALUED?

There is no hard and fast rule that the value of the assets is the value at the date of hearing. The issue has been considered in at least two judgements, firstly by Young J, as he then was in Parker v Parker (1993) 16 FamLR 863 and more recently by Hamilton J. in Kelly v Clarke (unreported) delivered on 9 November 2001.

In Parker, Young J. considered the decision of the Full Court of the Family Court in Wardman and Hudson (1978) FLC 77,380 and concluded that the date of separation may be chosen if the facts warrant it. Dealing with a relationship of seven years’ duration and two children where the substantial assets were shares in private companies owned by the male partner, the value of which had “fallen away mainly because of the recession”, His Honour found that the appropriate date for valuation was the date of hearing. His Honour referred to the valuation at the date of hearing as “the ordinary rule”. The full text of His Honour’s consideration is at page 874.

In Kelly v Clarke, Hamilton J. came to the opposite conclusion and valued the assets at the date of separation. His Honour was persuaded by the fact that he found that shortly after separation there had been an agreement between the parties that the plaintiff would pay the defendant a sum of money in return for a transfer of her interest in the property. The plaintiff paid but the defendant did not transfer.

Accordingly, it is my view that in appropriate cases there is room for argument that the date of valuation should be the date of separation. This would be particularly appropriate if the relationship were of very short duration and if the contributions had been overwhelming on one side but other fact situations may emerge. 

Obviously consideration needs to be given to the issue at the earliest stage as evidence of the value at both the date of separation and the date of hearing will need to be available.

Decisions where the date of separation has been held to be the relevant date for valuation include Mackie v Mackie (1981) FLC 91-069 where a party had won the lottery between separation and hearing (although it is doubtful that this is still good law in the Family Court); Faraone v Shabalah (1988) 12 Fam LR 577 where  the parties agreed to adjust their rights as at the date of separation; Jones v Jones (unreported Master McCready 7 August 1992) where there had been a deliberate wasting of assets after separation. 

THE JURISDICTION OF THE DISTRICT COURT

I am indebted in this portion of the paper to Garry Foster of Culwulla Chambers for his permission to use his paper on de facto relationship litigation in the District Court of which portions are reproduced under this heading, with some additions by the writer.

It is important to remember that proceedings in the District proceed by way of pleading. If a claim is not pleaded and particularised either in the Statement of Claim or in the Cross Claim, then evidence of that matter cannot be included in the affidavits. Thus if it is intended to rely on pre-cohabitation contributions or to suggest that the contributions were made more onerous by the behaviour

of the other party, then there must be a head of pleading to that effect and particulars must be given. 

The jurisdiction of the District Court of New South Wales to hear and determine claims under the provisions of the Property (Relationships) Act 1984, previously known as the De Facto Relationships Act (1984) ("the Act") is set out in Section 134 of the District Court Act 1973. That Section provides:


"Section 134


(1)
The Court shall have the same jurisdiction as the Supreme Court, and may exercise all of the powers and authorities of the Supreme Court, in proceedings for:



(g)
any application under the Property (Relationships) Act 1984

(3) In any proceedings pursuant to subsection (1)(g), the Court has no power to make an order for financial adjustment under Part 3 of the Property (Relationships) Act 1984 that will or may result in the amount of the adjustment so made exceeding $250,000.00."

The relevant amount is the amount claimed NOT the size of the pool of assets available for distribution.

You should also be aware of the provisions of Section 143 of the District Court Act whereby proceedings commenced in the Supreme Court of New South Wales may be transferred to the District Court. Section 143 of the District Court Act provides relevantly as follows:


"Section 143


(2)
Where the Supreme Court is of the opinion that any proceedings that are pending in the Supreme Court could properly have been commenced as proceedings under subdivision 2 of Division 8 in the Court, the Supreme Court may, if it, on the application of any party or of its own motion order that those proceedings be transferred to the Court sitting at such proclaimed place as the Supreme Court thinks fit.


(3)
In considering any limitation on the jurisdiction of the District Court for the purposes of determining whether proceedings can be transferred under this section, the Supreme Court is to have regard to the limitation as in force when the determination is made (as though that limitation had been in force at the time the proceedings were commenced in the Supreme Court).


(4)
If the plaintiff in the proceedings applies for transfer of the proceedings under this section, the defendant is not permitted to oppose the application. The Supreme Court, however for any reason appearing to it sufficient (but having due regard to the provisions of Section 145) may decline to make the orders sought."

Section 145 of the District Court Act provides for the transfer of proceedings from the District Court to the Supreme Court in the following terms:


"Section 145


(1)
Proceedings may, upon application of the party, be removed into the Supreme Court by order of the Supreme Court upon such terms as the payment of costs, giving security for the amount claimed or costs, or otherwise as the Supreme Court thinks fit."

Otherwise it is appropriate to consider at all times that the Local Court has jurisdiction to hear claims under the Act. The Local Court jurisdiction is limited to the sum of $40,000.00. 

Failure to bring a small claim for financial adjustment in the appropriate Court may well have substantial costs penalties pursuant to the provisions of Part 39A rule 12 of the District Court rules which provides:


"12(1)
If any action which could have been brought in the Local Court but which is brought in the Court:



(a)
the plaintiff recovers a total amount which does not exceed the prescribed amount by payment by or on behalf of the defendant without judgment or

(b) judgment is given or entered up in favour of the plaintiff for an amount which does not exceed the prescribed amount, 

the plaintiff shall not be entitled to recover any costs in any action unless the Court certifies that it appears to it that there was sufficient reason for bringing or trying the action in the Court.


(3)
In this rule "prescribed amount" means:



(e)
in relation to an action commenced on or after the 1st of November 1991

(i)
if the action could or could under the rules have been commenced by lodging of a statement of liquidated claim: $20,000.00"

As to the question of sufficient reason see Fairfax & Sons v. Palmer (1987) 2 NSWLR 289.

PROCEDURAL CONSIDERATIONS

Part 51D of the District Court rules commenced on 1 January 1998.

Part 51D rule 1 provides:

1.
The following rules of the Supreme Court apply to proceedings before the District Court under the De Facto Relationships Act 1984 in the same way as they apply to proceedings before the Supreme Court:


(a)
Part 52 rule 24A (De Facto Relationships Act 1984) - this provision prohibits an order for costs in favour of a plaintiff where the amount of judgment does not exceed the amount prescribed by Section 12 of the Local Courts (Small Claims) Act 1970. At present that sum is in the sum of $40,000.00.


(b)
Part 52 rule 24B. This permits the Court to make an order that Part 52 rule 24A not apply.


(c)
Part 52A rule 34 (Property (Relationships) Act 1984) makes similar provision as to Part 52 rule 24A.


(d)
Part 52A rule 35 provides that Part 52A rule 34 may on application not apply.


(e)
Part 77 Division 19 rules 74-76A (Property (Relationships) Act 1984).

In summary these provisions provide for:

· assignment of proceedings under the Act to the Equity Division,

· continuation on application of proceedings after the death of a party, 

· heading of the proceedings "Property (Relationships) Act, 1984" and 

· more particularly the provisions of rule 76A which provides:


"76A
(1)
Proceedings in the Court under the subject Act shall be commenced by Statement of Claim.



(2)
The material facts required by Part 15 rule 7 in the Statement of Claim shall include the facts alleged to constitute any contribution within the meaning of Section 20(1) of the subject Act on which the plaintiff relies.



(3)
The particulars required by Part 16 rule 1 in relation to a Statement of Claim shall include particulars of:




(a)
any payment relied on respect of any contribution




(b)
any voucher relied on in respect of any payment."

At the time of filing the originating process, the Statement of Claim is endorsed with a date for the directions hearing, and on that occasion the parties and/or their legal representatives are required pursuant to the practice direction to attend the Court House at which the originating process was filed at the time appointed for the directions hearing. The present filing fee for a Statement of Claim in the District Court is $388.00.

Practice Note 46 notes the applicability of rule 76A(1) of the Supreme Court rules. The practice direction provides that all matters will be listed for a direction hearing before a Judge at Sydney, approximately 6 weeks after the commencement of the proceedings. The lists are conducted at Sydney on a fortnightly basis. Country matters are dealt with at 9.00 a.m. and generally have up to 8 matters in the list. The country matters are conducted by telephone link up, the parties or their legal representatives attending the Court at which the proceedings were filed for telephone link up to the List Judge.

The Sydney call over commences at 9.30 a.m. and up to 25 matters are dealt with in each call over. At call over directions are made to ensure that the matters are properly ready for hearing.

The Court has indicated that matters commenced under the Act may be referred to arbitration and the Court, if appropriate, will actively encourage parties to use mediation facilities. Discussions are taking place between the Family Law Section of the Law Council and the District Court in relation to arbitration in de facto matters and it is proposed to set up a separate arbitration list with arbitrators experienced in this area. 

The Act does not provide for the equivalent of a Form 17 Statement of Financial Circumstances such as is filed in the Family Court but the financial information must be included in the affidavits and the same considerations of full and frank disclosure of financial information apply In de facto matters as in Family Law matters . The regulations do not specifically provide that evidence is to be by way of affidavit, although this has been the recent practice in these proceedings, rather than by way of witness statements, with the affidavit comprising the witness' evidence in chief. The relevant part of the District Court rules dealing with affidavits is Part 30.

Practitioners in this area should be aware of the following  provisions:

1.
Discovery - Part 22 District Court rules. It should be noted that the maximum number of documents that may be requested is 50 documents. Also discover is not available as of right after 4 months from the filing of the Statement of Claim, although the Court may make further orders for discovery on application by Notice of Motion.

2.
Admissions - Part 15 of the rules provide for admissions and the services of Notices to Admit Facts and Notices to Admit Documents. Once again such notices must be served within 4 months after the day on which proceedings are commenced or otherwise with leave of the Court.

3.
Subpoenas - Part 29 of the District Court rules provides for subpoenas which must be served within a reasonable time and if on a person named not later than 5 days before the return date of the subpoena unless the Court otherwise orders. Note special provisions relating to the attendance on subpoena of medical experts. Be aware that the person who wants to cross examine an expert must arrange for the attendance of the expert. It is NOT sufficient to require that the expert be available.

4.
Offers of Compromise - Part 19A of the District Court rules. In this jurisdiction costs are an important consideration as the principles are markedly different from the general that each party pay their own costs rules that prevail under Section 117 of the Family Law Act.

5. Costs Offers - Part 39A rule 25 which provides:

 "Where an offer is made by a plaintiff 28 days or more before the hearing of the action commences and the offer is not accepted by the defendant, and the plaintiff obtains an order or judgment on the claim to which the offer relates no less favourable to the plaintiff than the terms of the offer, then unless the court in an exceptional case and for the avoidance of substantial injustice otherwise orders, the plaintiff shall be entitled to an order against the defendant for the plaintiff's costs in respect of the claim, assessed on a solicitor/client basis." 

Note the provisions of sub-rule 4 where the plaintiff makes an Offer of Compromise less than 28 days before the hearing of the action commences and sub-rule 5 where the offer is made on the first day of the hearing and sub-rule 6 where an offer is made by a defendant and not accepted by the plaintiff.

6.
Practice Note 33 - Case Management of Civil Actions: The practice note applies to actions commenced on or after 1 January 1996 and practitioners should be familiar with the provisions of this practice note. Its terms are essentially strictly enforced by the Court in their efficient case management of the lists.

7.      Case Outline/Chronologies: In the general preparation of a trial by an

advocate it is essential that the mind of the trial judge is focused on the issues for determination. This is assisted by the preparation of a chronology, together with, if appropriate, schedules setting out relevant financial contributions, together with details of assets, liabilities and financial resources of the parties. It is remarkable how often these documents as an aide memoir are of great assistance to the Court in preparation of a Judgment.

8.
Part 28 Rule 8 - Expert Reports: Part 28 rule 8(3) provides:

"Unless the Court otherwise orders in proceedings to which this rule applies, each party to the proceedings shall, at least 28 days before the trial serve experts reports and hospital reports on each other party who has an address for service in the proceedings."


The expert evidence is not admissible, except with leave of the Court in respect of oral evidence in chief, unless it is contained in the expert's report. Pursuant to Part  28 rule 9 a party may unless a Court otherwise orders at least 21 days before the  trial require the attendance for cross-examination of the expert. However, Part 29 rule 9(2A) provides that the party who requires the attendance of the expert is to procure that attendance whether by subpoena or otherwise.

9. Hearsay Evidence: Notices of intention to call hearsay evidence pursuant

to Section 67 of the Evidence Act must be given at least 28 days prior to the commencement of the hearing. Note the provisions of Part 28 rule 9A in this regard.

APPLICATIONS IN THE LOCAL COURT

The majority of applications of this nature are brought either in the Supreme Court of New South Wales or in the District Court. If, however, the amount of the property which is the subject of the application is within the jurisdictional limit of the Local Court, that is $40,000, then applications can and should be brought there.

Practitioners should bear in the mind the provisions of Part 52 Rule 24A of the Supreme Court Rules which provides that where a plaintiff commences proceedings under the De Facto Relationships Act 1984 and the Court


(a)
in relation to property declares a right or adjusts an interest; or


(b)
makes an order for maintenance,


of a value or an amount which does not exceed the amount prescribed at the time of commencement of the proceedings by Section 12 of the Local Courts (Civil Claims) Act 1970 (as the jurisdictional limit for the Local Court) -


(c)
the plaintiff shall not be entitled to payment of his costs of the proceedings unless the Court otherwise orders; and


(d)
(relates to payment of fees for more than one counsel on taxation).

A similar but not identical provision is contained in Part 39 Rule 1B of the District Court Rules where the plaintiff is not entitled to recover costs unless it appears that there was "a sufficient reason" for bringing the action in the District Court.

In the event that proceedings commenced in the Local Court later appear not to be within the jurisdiction of that Court, then Section 12 of the Act provides for the transfer of the proceedings to the Supreme Court of New South Wales. The parties can, pursuant to subsection 12(1), agree to the matter remaining in the Local Court but pursuant to subsection 12(2) the Local Court can, of its own motion, transfer the proceedings, notwithstanding that the parties may be willing to allow then to remain before the Magistrate.

There is no provision in the Act for transfer to the District Court although presumably a matter could be transferred to the Supreme Court and thence to the District Court in an appropriate case.

APPEALS FROM THE LOCAL COURT
In general terms, a judgement of the Local Court which determines a particular application between parties is a final judgement. An appeal lies only if there is a specific provision in an Act enabling an appeal.

Generally, the exercise of a Magistrate's discretion cannot be made the subject of an appeal. There is no provision of the Local Courts (Civil Claims) Act which confers a right of appeal against the exercise of discretion. A party is only entitled to have a case stated on the grounds that the Magistrate's decision was erroneous in law.

By virtue of section 69(3) of the Local Courts (Civil Claims) Act, the provisions of sections 101 to 111 inclusive of the Justices Act 1902 apply. They are machinery provisions only and are to be interpreted by reference to section 69.

The combined effect of sections 69(2) and (3) of the Local Courts (Civil Claims) AND sections 101 to 111 of the Justices Act is to provide two methods of review for a person who is dissatisfied with a judgement as erroneous on a point of law, namely:


(a)
an appeal by way of stated case


(b)
restraint proceedings in the Supreme Court.

The power of the Supreme Court to restrain or prohibit is expressly preserved and may be exercised where the magistrate has acted without jurisdiction, there is a denial of natural justice or the magistrate has acted in contravention of a statute or of common law principles.

The distinction between errors of law and errors of fact is not always an easy one and whether or not the error of the magistrate is an error of fact or of law is, itself, a question of law. The Supreme Court interprets the term "error of law" broadly.

The question of whether the magistrate was entitled to come to a particular conclusion on the facts is a question of law but where a magistrate is entitled to decide either way on the facts, then the decision is one based on fact and not on law unless the magistrate has wrongly applied some legal principal in reaching the decision.

Generally, a finding of fact can be disturbed if:


(a)
there is no evidence to support the inference;or


(b)
if the facts inferred and supported by the evidence are incapable of justifying the finding of fact based upon those inferences;or


(c)
the magistrate has misdirected himself as to the law.

In Kovacevic v NRMA Insurance Ltd (unreported 15 March 1996, NSW Supreme Court per Bruce J.) the court considered a matter where the magistrate rejected the evidence of the plaintiff and the plaintiff's witnesses and found that they were not witnesses of truth. The court held that there was no question of law raised and was unable to interfere with the finding of the magistrate.

MAINTENANCE UNDER THE DE FACTO RELATIONSHIPS ACT

There is no aim in the Act for a former partner to be supported simply because one of the parties can afford to support the other. Section 26 of the Act spells it out:


"Except as otherwise provided by this Division, a de facto partner is not liable to maintain the other de facto partner and a de facto partner is not entitled to claim maintenance from the other de facto partner".

The applicant must come into one of the two categories set out in Section 27.  

Section 27 of the Act deals with maintenance. The Court is required to be satisfied that either or both of Sections 27(1)(a) and (1)(b) are satisfied.

Section 27(1)(a) deals with situations where the applicant has the care of a child under 12 or under 16 years if the child is disabled. I will refer to such situations as custodial maintenance.

Section 27(1)(b) deals with applications for maintenance, which I will refer to as retraining maintenance, where it can be established -


(b)
that the applicant is unable to support himself or herself adequately because the applicant's earning capacity has been adversely affected by the circumstances of the relationship and, in the opinion of the court -



(i)
an order for maintenance would increase the applicant's earning capacity by enabling the applicant to undertake a course or program of training or education: and



(ii)
it is, having regard to all of the circumstances of the case, reasonable to make the order.

These are the only bases for an application for maintenance.

Section 29 provides that an application for maintenance cannot be made by a party who has entered a subsequent de facto relationship or marriage. This would seem to apply whether or not the subsequent relationship still subsists. There is no exception clause.

TIME LIMITS FOR MAINTENANCE ORDERS

Periodic maintenance orders cannot be made for an indefinite period. Section 30 of the Act limits the duration of orders for custodial maintenance to the date when the child attains the relevant age and the duration of orders for retraining maintenance to 3 years from the date of the order or 4 years from the date of separation whichever is earlier. The Act contains no provision for extension of these limits.

Thus in Todoric -v- Todoric & Ors (1990) DFC 95-096, although Mrs Todoric may have satisfied the criteria for retraining maintenance, her application was heard only 8 months before the expiration of the 4 years period and the Court found that the remaining period was too short for her proposed course of retraining to be completed.

Orders cease on the death of the beneficiary, the death of the payer or the remarriage of the beneficiary - see Section 32. There is an obligation to notify on marriage and monies paid after marriage are recoverable. It is interesting to note that there is no automatic cessation on re-entering a de facto relationship and no obligation to notify. 

CUSTODIAL MAINTENANCE

The criteria for custodial maintenance are relatively easy to understand and to satisfy. It must firstly be demonstrated that the applicant is unable to support himself or herself adequately. This would most usually be done in an affidavit setting out the party's income and expenses with, hopefully, a clear gap between the two. There is no mention in the Act that the party should be supported from income alone and clearly the assets available must be taken into account.

The second step is that the reason for the party's not being able to support himself or herself is that he or she has the care of a child of the respondent. It is not sufficient, for example, that the applicant mother cares for her children of a prior relationship but is not necessary for the applicant to be a biological parent of the child provided that the respondent is. The principle is parent pays carer.

Subject to the Court's being satisfied as to those criteria, the factors to be taken into account are set out in section 27(2) of the Act which provides that the Court shall have regard to -


(a)
the income, property and financial resources of each de facto partner (including the rate of any pension allowance or benefit paid to either party or the eligibility of either party for a pension allowance or benefit) and the physical capacity of each party for appropriate gainful employment;


(b)
the financial needs and obligations of each de facto partner;


(c)
the responsibilities of either de facto partner to support any other person;


(d)
the terms of any order made or proposed to be made under section 20 with respect to the property of the partners; and


(e)
any payments made, pursuant to an order of a court or other wise, in respect to the maintenance of a child or children in the care and control of the applicant.

Section 27(3) provides that, in making an order for maintenance, a court shall ensure that the terms of the order will, as far as is practicable, preserve any entitlement of the applicant to a pension allowance or benefit.

Family Law practitioners will find those concepts familiar with the exception of the manner in which the Act deals with Social Security payments, such payments are NOT disregarded. 

It is also interesting to note that child maintenance is to be taken into account even if it is paid by a third party for the children of a third party.

RETRAINING MAINTENANCE

In relation to retraining maintenance, the criteria are more complicated. Firstly the applicant must be unable to support himself or herself because their earning capacity has been affected by the circumstances of the relationship.This presupposes that the applicant had an earning capacity at some time which has been diminished. A woman who, having not been employed, enters into a relationship and has children, stays at home and looks after them, may have difficulty arguing that her earning capacity has been affected by the circumstances of the relationship. She started out without an earning capacity. This trap applies to rich and poor alike. 

Applications of this nature are from time to time brought by women who have lived with extremely wealthy partners. They have often never worked. How then can they show their earning capacity was affected by the circumstances of the relationship. What earning capacity did they have to start with?

Some Judges or Magistrates may be willing to speculate that an applicant would have developed marketable skills if she had not been a full time carer for children or homemaker but the onus is on the applicant to present evidence of the way in which the relationship has affected skills. The affidavit should therefore set out what skills the applicant had and what remuneration he or she was capable of earning. If work opportunities were foregone because of specific agreements between the parties, then this should be carefully set out. If opportunities were foregone to meet the work commitments of a partner, for example by moving to another city to pursue the partner's career opportunities, evidence should be clearly set out in the affidavit.

It is not sufficient to rely, simpliciter, on the fact that there was a relationship or even that there were children to be cared for. Neither is it sufficient to establish that the applicant worked before and does not work now. The causal connection between the relationship and the work history must be established. Thus in Todoric, the applicant who had been injured after separation, was refused maintenance by Powell J. because His Honour found, inter alia, that her inability to support herself did not arise because of the relationship but because of the injury.

The next step is to demonstrate that a specific course of training which is proposed will, in fact, increase the applicant's earning capacity. The affidavit will need to give details of the proposed course, the curriculum and the way in which it is anticipated that the training will lead to employment or increased income.

One would anticipate argument from a respondent that otherwise unskilled former partners are unlikely to ever enter the workforce, no matter what courses they do, and that therefore no course of training is likely to have the effect of increasing income. If such an argument were successful, then no order for maintenance would be made. Particular difficulties arise where an applicant is elderly or ill since there is no course of training which will increase that applicant's income. No order for maintenance would be made.

If the criteria for retraining maintenance can be met, then the considerations set out in section 27(2) apply as for custodial maintenance.

POWERS OF THE LOCAL COURT

Section 38 of the Act sets out the range of orders available to the Court. All of these options are available to the Local Court exercising jurisdiction under the Act. Thus the Local Court can,:


(a)
order the transfer of property


(b)
order the sale of property


(c)
order the execution of a deed or instrument


(d)
order payment of a lump sum


(e)
order payment of e periodic sum


(f)
order that payment be secured


(g)
appoint or remove trustees


(h)
grant an injunction for the protection or otherwise relating to the property of the parties OR to aid enforcement


(i)
impose terms and conditions


(j)
make an order by consent


(j1)
make an order in the absence of a party


(k)
make an order or grant any other injunction (whether or not of the same nature as those mentioned in the preceding paragraphs) which it thinks it is necessary to make to do justice.

Very wide powers indeed!

The Court has the power to order interim maintenance pursuant to Section 28 of the Act where it appears there is a need and that it is not practicable to determine immediately what order should be made. Section 40 of the Act allows the Court to make ex parte orders pursuant to Section 28.

Section 40 also contains the power to make ex parte orders by way of injunction "in protection, or otherwise relating to the property or financial resources of the parties to an application or either of them" and also in aid of enforcement. This power can be exercised by "a court" exercising jurisdiction under the Act and will be available to the Local Court where it has jurisdiction.

The order for maintenance can be periodic. Section 38 of the Act sets out the types of orders that can be made by way of maintenance. Maintenance can be a weekly, fortnightly, monthly yearly or other periodic sum. It can be a lump sum, paid in one amount or by instalments. The Court can order payment be secured as it thinks fit.

The Court will not, however, use the power to make lump sum maintenance orders as a back door way to order a property settlement and all the criteria for custodial or retraining maintenance will have to be satisfied before there is any consideration as to the form of the payment. It is, however, useful to bear in mind the provisions of Section 38 when framing orders for payment of course fees or purchase of necessary equipment (such as computer equipment).

The Court would be unlikely to order payment of a lump sum  unless the Applicant can demonstrate that there is a fund from which it can be paid and the amount will be calculated with reference to the appropriate periodic payment over the statutory period and/ or to specific expenses which need to be paid.

When considering the form of the order sought, the practitioner should bear in mind the provisions of Sections 35 and 36 as to variation of maintenance orders. Importantly, orders for maintenance other than periodic maintenance, cannot be varied except on the limited basis of Section 41 of the Act which deals with fraud, non-disclosure, impracticability and is similar to Section 79A of the Family Law Act.

Periodic orders can be varied on the application of either party on the bases set out in Section 35 relating to change in circumstances or change in the Consumer Price Index but bear in mind that orders cannot be extended beyond the time limits set by Section 30.

SOME PRACTICAL CONSIDERATIONS
A problem which arises from time to time concerns the applicant who asserts a de facto relationship has existed but who has claimed and received a Social Security benefit as a sole beneficiary, often where the de facto partner worked. Whilst the existence of a de facto relationship depends on the factors which have been discussed earlier in this paper, not only on what the parties or either of them told the DSS.

The Supreme Court of New South Wales in its Equity Division is accustomed to dealing with similar fact situations and is usually tolerant of them. However, one could not assume that the Court will not take a serious view of the admitted illegality. Indeed a magistrate may be more likely than the Supreme Court to take a dim view of defrauding the Department.

In Nelson -v- Nelson (1995) 70 ALJR 47, the High Court dealt with a matter where a woman claiming the existence of a constructive trust arising out of money given to a third party to buy a house, sought to preserve an entitlement under the Defence Service Homes Act 1918(Cth) by falsely declaring that she had no interest in any house other than that in respect of which the subsidy was sought. Whilst she was successful in the proceedings and the declaration was made, she was also required to repay to the Commonwealth the entire amount of the benefit she had received as a result of her illegal actions.

Any applicant who is placed in this position should be advised of the possible consequences before any application is filed.

On a practical note, bear in mind that the Supreme Court of New South Wales does not regularly make orders for maintenance. Anecdotal experience is that Masters are extremely reluctant to consider such applications. Magistrates, however, are accustomed to maintenance matters and not at all reluctant to make orders. In any event, the costs considerations make the Magistrate's courts extremely attractive places to run these matters.

CHECKLIST FOR MAINTENANCE APPLICATIONS

I set out below a preliminary checklist which may be of some assistance in assessing whether the relevant criteria exist for a maintenance application:

1.
Was there a de facto relationship?

2.
Is a party resident in New South Wales at the date of commencement of the application?

3.
Were both parties resident in New South Wales for at least one third of the period of the relationship?

4.
If not, were substantial contributions made in New South Wales?

5.
Did the relationship last for 2 years?

6.
If not, are there children of the respondent in the care of the applicant OR substantial contributions?

7.
Is the application commenced within two years of separation?

8.
If not commenced within 2 years, can hardship be shown?

9.
If the basis of the application is the care of children, are they the children of the respondent and within the relevant age limits?

10.
If the basis of the application is retraining, can it be shown that the applicant's earning capacity has been adversely affected by the circumstances of the relationship; and

11.
Is the applicant intending to undertake a course of training which will increase his or her earning capacity.

If the answer to any of these questions is "No" - beware!  

ANNE REES

CHAMBERS

13 November 2002






